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In the United States District Court for Aljaska, Division No.

1, at Juneau.

B. M. BEHRENDS,

vs.

ANNA GOLDSTEIN,

Plaintiff,

No. 931.

Defendant.

Citation (Original).

United States of America—ss.

The President of the United States, to B. M. Behrends

and A. K. Delaney and Oscar Foote, His Attor-

neys, Greeting:

You are hereby cited and admonished to be and appear

at the United States Circuit Court of Appeals, for the

Ninth Circuit, to be holden at the city of San Francisco,

in thei State of California, within 30 days of the date of

this writ, pursuant to an appeal filed in the clerk's office

of the United States District Court, for the District of

Alaska, Division No. 1, wherein, Anna Goldstein is ap-

pellant and you are appellees, to show cause, if any there

be, why the judgment and decree in said appeal men-

tioned should not be corrected, and speedy justice should

not be done to the parties in that behalf.

Witness the Honorable ^lELVILLE W. FULLER,

chief justice of the Supreme, Court of the United States

of America, this 29th day of May, 1902, and of the Inde-
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pendence of the United, States, the one hundred and

twenty-seventh,

[Seal] M. C. BROWN,
United States District Judge for the District of Alaska,

Division No. 1.

Attest

:

W. J. HILLS, Clerk.

Service of the above and foregoing citation is hereby

admitted to have been duly and legally made in the Dis-

trict of Alaska, this 2d day of July, 1902.

OSCAR FOOTE,

Attorney for Behrends.

[Endorsed] : No. 931. In the United States District

Court for Alaska, Division No. 1, at Juneau. B. M.

Behrends, Plaintiff, vs. Anna Goldstein, Defendant. Ci-

tation. Filed May 31, 1902. W. J. Hills, Clerk.

United States of America,
|

District of Alaska. J

Pleas and proceedings in a suit in the United States Dis-

trict Court for Alaska, Division No. 1, at a regular

term thereof, begun on the 3d day of Decem'ber,

1901, and ending on the 29th day of March, 1902.

Present: Honorable M. C. BROWN, District Judge,

presiding; Honorable J. M. SHOUP, Marshal; Hon-
orable W. J. HILLS, Clerk.

On the 6th day of May, 189'9, B. M. Behrends filed his

complaint against Anna Goldstein, which is in

words and figures as follows, to wit;
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In the United States District Court, in and for the District

of Alaska.

B. M. BEHRENDS,

vs.

ANNA GOLDSTEIN,

Plaintiff,

Defendant.

Complaint.

For complaint in the above-entitled action plaintiff

complains and alleges:

I.

That since on or about the day of October, 1892,

the plaintiff and his grantors have been the owners in

possession and occupation, and that the plaintiff is now

the owner and in the actual occupation of those certain

pieces or parcels of land, situate, l^^ing and being near

the townsite of Juneau, in the District of Alaska, and

described as follows; Lots One, Two and Three, in Block

Twenty-one. And Lot Seven in Block Twenty, accord-

ing to the survey made by G. C. Hanus, on or about

March 1st, 1881, and recognized, accepted and adopted

by the people of the town of Juneau.

II.

That the plaintiff is a citizen of the United States and

a resident of the District of Alaska.
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III.

That the plaintiff claims the legal right to occupy and

possess said premises, and is entitled to the possession

thereof by virtue of his occupation and possession in full

compliance with the local laws and rules, and the acts

of Congress, approved ^lay 17th, 1884, and March 3, 1891,

and by aictual prior possession of the public domain of

the United States.

IV.

That on or about the 6th day of February, 1899, the de-

fendant wrongfully entered upon the above-described

premises, to wit, all of said lot, which is embraced by the

exterior lines of Survey No. 316, known as the Bonanza

Lode Mining Claim, and filed her application for patem

in the United States Land Office, at Sitka, Alaska, as

shown by plat marked Exhibit "A," filed on the 10th day

of April, A. D. 1899, in the land office of the United

States, at Sitka, Alaska, with the adverse claim of said

plaintiff against the entry of said survey lot for patent,

such ground so embraced being described as follows:

Lots One, Two and Three in Block Twenty-one, and Lot

Seven in Block Twenty, according to the survey made
by G. C. Hanus, and that the defendant have ever since

hitherto withheld the possession of said parcel of said

Bonanza Lode Claim, without any right, title or interest

thereto, from the plaintiff, to his damage in the sum of

one hundred dollars.

V.

That this suit is brought within the statutory thirty

days, in support of said adverse claim which was filed
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within the statutory sixty days, and that plaintiff neces-

sarily disbursed, expended and paid out the sum of twen-

ty-one dollars and fifty cents for plats, abstracts and

copies of papers filed in said land office, with the said ad-

verse claim, and also a reasonable counsel fee, to wit,

fifty dollars, for the expense of preparing the said ad-

verse claim.

Wherefore, plaintiff prays judgment against said de-

fendant, for the recovery of the possession of said parcels

of said Bonanza Lode Mining; Claim.

Second.—For the sum of one hundred dollars damages.

Third.—^For the sum of one hundred dollars expended

in support of said adverse claim.

Fourth.—The costs of suit.

MALONY & FOOTE and

F. D. KELSEY,

Attorneys for Plaintiffs.

United States of America, >

vss.

District of Alaska. J

I, B. M. Behrends, being first duly sworn, say that I

am the plaintiff in the within-entitled action; that I have

read the foregoing complaint, know the contents thereof,

and that the same is true as I verily believe.

B. M. BEHRENDS,

Subscribed and sworn to before me this 19th day of

April, 1899.

[Seal] M. GRINNELL,

Notary Public for Alaska.
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A copy of the foregoing complaint and summons in the

within entitled action ^s accepted, and service of the

same hereby acknowledged this 6th day of May, 1899.

Attorney for Defendant.

[Endorsed] : No. 931. In the District Court of the

United States for the District of Alaska. B. M. Beh-

rends, Plaintiff, vs. Anna Goldstein, Defendant. Com-

plaint. Filed May 6th, 1899. Albert D. Elliot, Clerk.

J. F. Malony & Foote and F. D. Kelsey, Attorneys for

Plaintiff.

On the 23d day of May, 1899, the defendant filed her de-

murrer, Avhich is in words and figures, to wit:

In the United States District Court, in and for the District

of Alaska,

B. M. BEHRENDS

vs.

ANNA GOLDSTEIN.

No. 931.

Demurrer.

Now, comes the defendant, by her attorneys, H. H.

Folsom, and J. H. Cobb, and demurs to the complaint

herein, and for cause of demurrer alleges:

I.

That it appears from said complaint that plaintiff Is

in posisession of the premises sued for, and has no cause

of action at law for the same.
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II.

That it appears from said complaint that plaintiff has

no legal title to the premises sued for.

III.

That it appears from said complaint that the Court

has no jurisdiction of the subject matter of the suit.

IV.

That it appears fromi said complaint that plaintiff has

no right, title or interest in and to the premises sued for,

in that the same is a part of a mining claim upon the

public lands of the United States, and the title set up by

plaintiff alleges no mineral claim thereto.

V.

That it appears from said complaint that plaintiff has

mistaken his remedy and should have sued to quiet title.

Of all of which defendant prays judgment of the

Court, and that said complaint be dismissed, and she go

hence without day recover her costs.

H. H. FOLSOM,

J. H. COBB,

Attorneys for Defendant.

Service of the above and foregoing demurrer is here-

by admitted this May 22d, 1899.

MALONY & FOOTE and

F. D. KELSEY,

Attorneys for Plaintiff.

[Endorsed] : No. 931. Original. In the United Slates

District Court, in and for the District of Alaska. B. M.
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Behrends, Plaiutiff, vs. Anna Goldstein, Defendant. De-

murrer. Filed May 23d, 1899. Albert D. Elliot, H. H.

Folsom and J. H. Cobb, Attorneys for Defendant.

On October IStli, 1899, the Court made the following or-

der, which was entered of record, to wit:

)

B. M. BEHRENDS,
vs.

ANNA GOLDSTEIN (And 3'8 Other (

Cases).
/

Order Sustaining Demurrer.

On this day the above-entitled and numbered causes

coming on to be heard upon the demurrers filed therein,

by defendant, to plaintiffs' complaint, C. S. Blackett,

Esq., appearing for Young et al., A. K. Delaney, for the

Last Chance Gold Mining Co. et al., E. P. Lewis and W.

D. McNair for Lewis et al., Malony & Foote, and F. D.

Kelsey, for Harkrader et al., and J. H. Cobb and H. H.

Folsom, for defendant, and the Court having heard the

argument of the respective counsel for the several par-

ties, and being fully advised in the premises, sustains

said demurrers, to which said ruling of the Court plain-

tiffs duly except.
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On October 18th, 1899, the Court filed the following opin-

ion, to wit:

District Court, District of Alaska.

October 18th, 1899.

YOUNG et al. ^

vs.

GOLDSTEIN.

Opinion.

1. Mining Claim—Adverse—Who May.—^The owner of

a town lot in Alaska, unpatented, may adverse an

application for patent for a lode claim, and may

maintain an action in a court of competent jurisdic

tion in support of such adverse.

2. Public Domain in Alaska—Rights of Settlers Thert-

on.—The act of Congress of May 17, 1884, providing

a civil government for Ala^a, also provides that

"the Indians or other persons in said District shall

not be disturbed in the possession of any lands actu-

ally in their use or occupation, or now claimed by

them, but the terms under which such persons may

acquire title to such lands is reserved for future leg-

islation by Congress." By this provision all per-

sons in the peaceable possession of lands in Alaska

on the date of said act are guaranteed the right to

ultimately acquire a perfect title to such lands

through such legislation as the Congress may enact

for that purpose.
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3 Practice.—The proceedings directed and autliorized

by section 232G, R. B., may be either by suits in equi-

ty or action at law, the former, when the plaintiff

is in possession, and the latter when he is out of pos-

session of the premises.

C. S. BLACKETT, for Young et al.

A. K. DELANEY, for the Last Chance Gold Mining

Company et al.

E. F. LEWIS and W. D. McNAIR, for Lewis et al.

MALONY & FOOTE and F. D. KELSEY, for Hark-

rader et al.

J. H. COBB and H. H. FOLSOM, for Defendant.

JOHNSON, District Judge.—Thirty-nine persons, in-

cluding the plaintitt', bring separate actions against the

defendant, the object and purpose in each case being

the same. The allegations commou to all the pleadings

are that the defendant, on the 6th day of February, 1899,

made application in the United States Land Office at

Sitka, Alaska, for a patent to the Bonanza lode claim,

being United States survey No. 316. That the plaintiifs

adversed defendanlt's application for patent, and now

bring their actions in this court in furtherance of said

adverse, as provided by section 2326 Revised Statutes

of the United States. Each plaintiff claims to be the

owner of one or more town lots situated within the ex-

terior boundaries of the surveyed, platted, and except-

ing only the lands embraced within mineral survey No.

316, patented townsite of Juneau, in the District of

Alaska.. Ownership in these lots is claimed by plaintifi's
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by virtue of prior appropriation, occupation, improve-

ment and continued and undisputed and notorious pos-

session of tlie nonmineral public lands of the United

States in the District of Alaska, either by themselves in

person or by their grantors. The plaintiffs, alleged that

at the times mentioned in the various bills and com-

plaints as the times when they took possession of these

lots the same were wholely unoccupied unimproved,

and unclaimed, and were part of the nonmineral public

domain of the United States. That there is no known

lode or ledge of rock in place within the exterior boun-

daries of the Bonanza claim carrying gold or other

precious metals. There are also allegations in differ-

ent complaints and bills which are peculiar to those

cases, and which it may or may not be necessary to notice

hereafter.

The plaintiffs have not, however, all pursued the

same form of action. Mr. Blackett, for the above-named

plaintiff, "Case No. 872." and in "Case No. 873" has en-

titled his pleading "A Complaint." And has had a sum-

mons at law issued and served; but the pleading itself

is in the nature of a bill of equity, and the relief asked

is purely equitable. Messrs. McNaur and Lewis in case

No. 885 have filed a bill in equity, while all the remain-

ing cases brought by Mr. Delaney and by Messrs. Ma-

lony & Foote and F. D. Kelsey, being Nos. 892 to 897,

inclusive, and Nos. 906 to 935, inclusive, are brought on

the law side of the Court by complaints somewhat in

the nature of actions in ejectment.

However, to all these complaints and bills, the de-
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fendant has interposed demurrers, all of which were ar-

gued and submitted together to the Court.

Various grounds of demurrer are alleged. But the

principal ones, and those common to all the caaes are,

that the pleadings show that plaintiffs have no title or

owuersip in the lots in dispute and are not entitled to

any relief. That the Court has no jurisdiction to hear

and determine the matters and things alleged; and that

the land department has the exclusive jurisdiction of

the same. That these actions purport to be brought in

support of adverse claims as provided in sections 2325

and 232G, Kevised Statutes, and as such do not state

facts sufficient to constitute a cause of action. The bills

in equity are further demurred to because of insuffi-

ciency in form, and the complaints because the plain-

tiff can have no action at law, even if entitled to relief.

By far the most serious question to be determined is

whether the owner of a) town lot in Alaska, unpatented,

can adverse the application of one applying for a patent

to a lode claim,, under section 2325, Revised Statutes,

and maintain any kind of an action in support of such

adverse under section 2326 of the same statutes. If he

cannot, then there is an end of these cases, unless the

laws of Oregon extended to this Territory by an act

of Congress, passed May 17th, 1884, are sufficient to givt.*

relief.

Mr. Lindley, in his work on Mines, section 717, holds

that adverse proceedings, under section 2325, Revised

Statutes, can only be maintained by a rival mineral

claimant; and in support of this contention he cites the

case of Iron Silver Mining Company vs. Campbell, de-
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cided by the Supreme Court of the United States and

reported in the 135th U. S. Reports, 286-289. An exami-

nation of that case discloses the fact that both paries

were claiming title to the land in dispute by virtue

of separate patents issued by the United States. The

plaintiff claimed through a patent to a lode, and the de-

fendant by virtue of a patent to a placer claim. The

Court's attention was at no time called to the question

of the right of a nonmineral claimant to adverse a min-

eral claimant. The Court had in mind only the issues

involved in the case before it, and the rights of nonmin-

eral claimants was not one of them. The language of

the Courts immediately preceding that quoted by Mr.

Lindley is as follows:

"A careful examination of this statute concerning ad-

verse claims leads us to the conviction that it is not

intended to affect a party who, before the publication

first required, had himself gone through all the regular

proceedings required to obtain a patent for mineral

land from the United States; had established his right

to the land claimed by him, and received his patent;

and was reposing quietly upon its sufficiency and valid-

ity. It is true there are no very distinctive words de-

claring what kind of adverse claims is required to be

set up as a defense against the party making publica-

tion; but throughout the whole of these sections^ and

the original statute from which they are transferred to

the Revised Statutes, the words 'claim' and Claimant'

are used. This word is, in all legislation of Congress on

the subject used in regard to a claim not yet perfected by

a title from the governmeniti by way of a patent."
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There is nothing in this language tending to limit the

provisions of section 2325 to rival claimants of mining

property. On the contrary, a fair construction of the

text would be that any person having a claim, other

than a patented one, adverse to the application for pat-

ent, might adverse the same. And, keeping in mind

the question befort the Court, the language quoted by

Lindley does not detract from the conclusion above

reached. "It is true that there are no very distinct

words declaring what kind of adverse claim is required

to set up as a defense against the party maiking pub-

lication," say the Court ; and then they say that because

the word "claim," as used by Congress, means some other

interest in lands than a patented one, that one claiming

under a patent cannot adverse.

Counsel for defendant lays much stress upon the clause

in section 2326 wherein it is provided that the party,

after trial, found to be entitled to the possession of thp

claim, may, by paying five dollars an acre, and comply-

ing with other requirements therein stated, have patent

issued to him, etc., claiming that the language indicates

almost conclusively that only mineral claimants are in-

cluded within the meaning of that section. On this

line counsel asks how, if a nonmineral claimant is per-

mitted to adverse a mineral claimant, and he be ad-

judged entitled to the possession of the disputed prem-

ises, is he to pay his five dollars an acre and procure

his patent? We answer, 'he certainly cannot do so.

That part of the section cannot apply to him. Neither

can it apply to a placer claimant, where he adverses
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a lode claimant. Nor to the owner of a lot in an incor-

porated town. Nor to the owner of any nonmineral pat-

ented lands. Yet in all these cases the right to adverse

and to bring suit in support thereof is conceded by coun-

sel and sustained by the authorities.

And Mr. Lindley seems to stand alone among the law

writers in his contention, so far as we are able to as-

certain. Morrison, without giving reasons therefor,

saysi a town lot or other surface right should adverse.

(Morrison's Mining Rights, page 403.) And Barringer &

Adams, in their valuable work "The Law of Mines and

Mining," page 383, say: "The claimant of land as a town

lot and all other claimants whose title does not itself

already rise to the dignity of a grant must in order to

preserve their rights, file adverse claims in the proper

land office." And this, it seems to us, is much more in

harmony with the opinion of the Supreme Court, as ex-

pressed in Iron Silver Mining Co. vs. Campbell supra,

than the deductions advanced by Lindley. And it will

be conceded that the right to adverse carries with it

the right to maintain an action in any court of compe-

tent jurisdiction in support of the same. The last nam-

ed authors assign the folowing reasons for the deduc-

tions above stated:

"The policy of the law is to require all rights and

equities to the premises sought to be purchased and

which are adverse to the title upon which the applica-

tion relies, to be adjusted prior to the issuance of the pat-

ent. The right to file an adverse claim belongs to every

one having a claim to an interest in the land, of what-
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ever kind, and is not affected by the character of the

lahd."

But one adjudicated case directly in point has been

cited' by either side of thisi controversy. This was the

case of Bonner vs. Meikle et al. reported in the 82d Fed-

eral Reporter, at page 697. This case arose in Nevada,

and was decided by Judge Hawley as recently as 1897.

The facts before that Court were so similar, in truth so

nearly identical in all their details with the cases at

bar, that counsel for defendant concedes that if that de-

cision is binding upon this Court, then his demurrer can-

not be sustained in so fa^r as it raises the question of the

right of a lotholder to adverse an applicant for patent

to mineral lands.

Without conceding that the decision of that Court is

binding upon the District Court of Alaska, the reason-

ing of the Judge is admitted to be good and to meet

otir full approval. And there is one additional fact in

the cases at bar, not appearing in the case above re-

ferred to, which would, in our opinion, give the plaintiffs

the right to adverse the application of the defendant,

even though we should fail to approve the decision in

Bonner vs. Meikle et al. We refer to the peculiar laws

governing Alaska.

Prior to May 17tih, 188-1, civil law was unknown in

Alaska. From the time the United States acquired the

Territory in 1867 to the date referred to, the citizens

from all parts of the United States had been coming

here, locating mining claims, laying out townsites, di-

viding the same into lots, blocks, streets, and alleys,

developing the former and improving the latter by the
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ei*ection of substiantial and expensive buildings for resi-

dence, mercantile and manufacturing purposes. Where

the mines were most productive and most numerous,

there the towns were most extensive and the improve-

ments most substantial; the one was dependent upon

the other for existence. The one wasi slb necessary to

the development of the new Territory as was the other.

The title to all tJiese lands, mineral and nonmineral, re-

mained in the Federal Government. Those making the

improvements had a possessory right or title only, to

the premises occupied and improved by them. The min-

eral claimant had no greater or different right of title

to the premises occupied by him than had the nonmin-

ei-al claimant. This was the condition of land titles in

Alaska when a form of civil government was extended

to the territory in 1884. Realizing, apparently, the pos-

sibility that those who had risked so much in establish-

ing their homes in this then well nigh unknown country,

might not reap the fruits of their labor, and for the

purpose of protecting them in their property rights, the

Congress passed the following law: "That the Indians

or other person® in said District shall not be disturbed

in the possession of any lands actually in their use or

occupany or now claimed by them but the terms un-

der which such persons may acquire title to such lands

is reserved for future legislation by Congress." At the

same time tlie Congress extended the laws of the

United States relating to mining, and expressly withheld

the general land laws of the United States.

A construction of this statute by the Courts, under

the pleadings of these cases, is necessary before the
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J^and Department can intelligently pass upon the defend-

ants' application for a patent, for the reason that the

plaintiff in nearly every case alleges peaceable posses-

sion of the premises in dispute antedating May 17th,

1884, and in every case possession is claimed prior to

any claim of the defendant. For I take it that if the

Court should hold that all those plaintiffs who were

in possession of their respective lots prior to the date

referred to are entitled to them as against the defend-

ant, then their decision would be binding upon the land

department, and all such lots would have to be exclud-

ed from the survey before the patent could issue to the

defendant. And while this Court may not be called

upon at this time, under the pleadings, to construe this

law, nevertheless the question necessarily arising upon

the trial of these causes, and having been raised upon

the argument of the demurrers, it is deemed to be not

inexpedient to pass upon the question now.

In our opinion the language used is susceptible of but

one construction, i. e., that Congress guaranteed to all

persons in possession of lands in Alaska at that date

the right ultimately to acquire a perfect title to the same.

If anything less was intended, then the act is wholly

meaningless. If Congress meant only to guarantee to

them undisturbed possession for the time being, reserv-

ing the right to ultimately pass such laws as would con-

fiscate the property to the government, or give it to an-

lother, then the act is worse that a mockery. If the ex-

pression "The terms under which such persons may ac-

quire title" means anything, it means that at some

future date the Congress will pass the needful legisla-
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tion whereby their possession will ripen into perfect

ownership. And until such legislation is enacted, the

"future legislation" is yet to be achieved. It is not too

broad a construction of the language used to apply it to

those who, in good faith, were the, first to take up, oc-

cupy and improve the public lands since that date.

Withthe absolute guarantee of protection to those in pos-

session of lands prior to May 17, 1884, and with laws re-

lating to mineral lands only having been extended to

Alaska, all persons had a right to expect protection

from Congress if they were first in point of time to go

upon the public domain and occupy and improve the

same, even though they went there after May 17th, 1884.

The bills and complaints in the cases at bar set up prior

appropriation, continued occupancy, etc., and this is suffi-

cient to put the defendant upon her answer.

Different pleadings set up other grounds of complaint

peculiar to their respective claims, such as that after

the location of the Bonanza Lode, the boundaries there-

of were so changed as to include the lots in controversy

;

that the end line of the Bonanza claim is at the mean

high tide line of Gastineaux channel, and that if it shall

be so determined the three hundred feet on either side

of the lode line would not iuclude certain lots claimed

to be within the survey of the Bonanza Lode, etc. These

and other issues having been tendered, the plaintiffs

have the right to be heard upon them in the courts. The

demurrer is overruled in so far as it denies the jurisdic-

tion of the Court to try the issues raised by the pleadings.

The remaining grounds of demurrer go to the form and
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sufficiency of the respective pleadings. And the demur-

rers must be sustained on these grounds. Not one of

the bills or complaints is sufficient on form and suffi-

cient on form and substance.

In Doe vs. Waterloo Mining Co., 43 Federal Reporter,

220, it is -said "The proceedings directed and authorized

by section 2326 of the Revised Statutes has no relation

whatever to the action of ejectment or to any other com-

mon law action."

The action is purely statutory, with no form prescribed.

The relief demanded being generally equitable in its na-

ture, some of the courts go so far as to indicate that the

action should always be brought on the equity side of

the Court. Rutter et al. vs. Shoshone Mining Co., 43

Fed. Reporter, 37. But the question of the form of the

action to be brought in such cases is settled, once and

for all, by the Supreme Court of the United States in

the case of Perigo vs. Dodge, 163 U. S. 165-168, when the

Court say: "Apparently, an action at law or a suit in

equity would lie, as either might be appropriate under

the particular circumstances, an action to recover pos-

session when the plaintiff is out of possession, and a

suit to quiet title when he is in possession."

The plantiffs in the cases before us are in possession

of the premises, and suits in equity to quiet title should

have been brought. Such suits have been brought in

cases Nos. 872, 873 and 885; but they are deficient in

form, the first two in several respectsi, and the last one

in not alleging the citizenship of the defendant, as re-

quired by the rules of the Supreme Court. The remain-
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ing thirty-six cases are actions at law, although in each

case the plaintiff admits he is in possession of the prem-

ises. For the reasons assigned, the demurrers in each

case will be sustained.

[Endorsed] : No. 872. In United States District Court,

District of Alaska. F. W. Young et al, vs. Anna Gold-

stein. Opinion of Court on Demurrers in this and 38

other cases. Filed October 18, 1899. Albert S. Elliott,

Clerk.

On December 13th, 1899, the Court made the following

order, which was entered of record, to wit:

B. M. BEHRENDS \

VS. I

.4NNA GOLDSTEIN^ (and 38 Other
j

Cases).

Order Granting Leave to Amend Complaint.

On this, the 13th day of December, 1899, came the

plaintiff, and asked leave of the Court to amend their com-

plaint, to which thei demurrer of the defendant was sus-

tained on the 18th day of October, 1899, as per written

opinion filed! on said date.

It is therefore ordered that leave to fiile said amend-

ment be, and the same is hereby, granted, and plaintiffs)

are allowed thirty days from and after this date within,

which to prepare and file their said amended complaint,

and the question as to whether the defects in said com-

plaint can be amended is reserved for consideration u[)()n

any objections that may be filed by the defendant to such

amendment after the same is reserved.
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On January 2d, 1900, the plaintiffs filed the following

moftiou for rehearing, which is in words and figures

as follows, to wit:

United States District Court, District of Alas1:a.

B. M. BEHKENDS,
Plaintiff,

vs.
Xc. 931.

ANNA GOLDSTEIN,

Defendant.

Notice of Retainer.

Take notice, that I have been retained by and hereby

appear for the plaintiff in the foreg/oing-entitled action,

and that any and all papers relating to the same may be

served on me at my office, corner Front and Main streets,

Juneau, Alasika.

Dated this 30th day of December, 1899.

ARTHUR K. DELANEY,
Plaintiff's Attorney.

To JOHN H. COBB,

Defendant's Attorney.

United States District Court, District of Alaska.

No. 892.

LAST CHANCE GOLD MINING COMPANY, Plaintiff,

vs. ANNA GOLDSTEIN, Defendant.

No. 893.

LAST CHANCE GOLD MiINING COMPANY, Plaintiff,

vs. ANNA GOLDSTEIN, Defendant.
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No. 894.

LAST CH.ANCE GOLD MINING COMPANY, Plaintiff,

vs. ANNA GOLDSTEIN, Defendant.

No. 895.

JOHN GORMAN, Plaintiff, vs. ANNA GOLDSTEIN,

Defendant.

No. 896.

O. H. ADSIT, Plaintiff, vs. ANNA GOLDSTEIN, De-

fendant.

No. 897.

O. H. ADSIT, Plaintiff, vs. ANNA GOLDSTEIN, De-

fendant.

No. 980.

GEO. W. GARSIDE, Plaintiff, vs. ANNA GOLDSTEIN,

Defendant.

No. 931.

R. M. BEHRENDS, Plaintiff, vs. ANNA GOLDSTEIN,

Defendant.

Notice of Motion for Rehearing.

Take notice, that the plaintiffs in ear h and all of the

foregoing-entitled actions will, on the 10th day of Janu-

ary, 1900, at the courthouse, in Sitka, Alaska, at the open-

ing of the court on that day, or as soon as the regular

mail steamer, bound from Juneau, shall arrive at Sitka,

and counsel can be heard, move the Court for a rehearing

and a roaraument oathe order of the Court in each and
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all of said actions made and entered or the 18th day of

October, 1899, sustainini? the demnrrers of the defendant

to the several complaints of the plaintiffs in said entitled

causes, and to vacate and set aside said order, if, after

further hearing and argument, the Court shall consider

that the same of right and according to law should be

done.

This motion is based upon the several complaints and

demurrers in said actions.

Dated this .30th day of December, 1899.

ARTHUR DELANEY,

Attorney for said Plaintiffs.

To; JOHN H. COBB,

Attorney for the Defendant.

[Endorsed]: No. 892, etc. In the United States Dis-

trict Court, District of Alaska. T.ast Chance Gold Min-

ing Company and Seven Other Causes vs. Anna Goldstein,

Defendant. Notice of Retainer and Notice of Motion.

Filed January 2, 19O0. Albert D. Elliot, Clerk. Ar-

thur K. Delaney, Attorney for Plaintiffs. Original.

Due service of the copy of the within notices is ad-

mitted this 30th day of December, 1899. J. H. Cobb,

Attorney for Defendant.
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i

On January 18th, 1900, the Court niadc^ the following or-

der which is a» follows, to wit:

B. M. BEHKENDS
vs.

No, 931.
ANNA nOLDSTEINi (and 88 Other

f

Cases).

Order Granting Motion for Rehearinq.

The motion of plaintiffs for a rehearing: and rearcru-

ment in the order of the Court sustaiminis: the de-

fendant came on for hearina: this day, and being

duly considered, the Court orders that such motion be,

and the same is, hereby granted, and the plaintiff shall

serve on defendant copy of their brief within five days

after the arrival of the steamer "Cottage City'' at Ju-

neau, southward bound, and defendant to serve on plain-

tiffs copy of their brief within five days tliereafter, and

the whole matter to be reheard at Juneau on the arrival

of the next "Cottage City," southward bound, after this

date, the Court having determined to hear tlie matter

at Juneau at that time on briefs so served, together with

such oral argument as counsel on either side may pre-

sent, and leave heretofore granted to plaintiffs to amend

is herebv extended until this order is determined.
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On October 25th, 1900, the Court made the follnwinj; or-

der, to wit:

B. M. BEHREKDS '

vs. S^No. 931.

ANNA GOLDSTEIN.

Order OverruHng Demurrer,

rhis cause having come on this day to be heard upon

.demurrer of defendant to plaintiff's complaiint hereto-

fore filed, and plaintiff and defendant both being repre-

sented in court by counsel, and aiter arjrument had there-

upon and due consideration being given, and the Court

being fully advised in the premises, finds that the relief

asked for in plaintiff's complaint is such that the court

of equity can give.

Therefore, the said demurrer is hereby overruled, and

said cause will be proceded with as an action in equity,

and plaintiff is given seven days in which to reform his

pleadings to conform to the rules of equity pleading, and

defendant is given five days thereafter to demur or plead,

unless she choose to answer, in which event a period of

thirty days is given in which to so answer.
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On Ortobor 30ih, 1900, the plaintiff filed his amended

camplaint herein, which is in words and figures as

follows, to wit:

In United States District Court for District of Alaska.

IN EQUITY.

B. M. BEEIIIENDS,

Plaintiff,

^®*
^ No. 931.

i

ANNA GOLDSTEIN, \

Defendant.

Amended Bill of Complaint.

To the Honoroble MELVILLE C. BROAVN, Judge of the

United States District Court, in and for the District

of Alaska, Sitting in Equity:

B. M. Behrends, a citizen of the United States, resid-

ing at Juneau in the said District of Alaska, brings this,

his bill of complaint, against Anna Goldstein, also a citi-

zen of the United States, residing at JuTieau aforesaid.

And thereupon your orator for amended bill of com-

plaint herein, shows to the Court:

1. That the plaintiff now is, and at all times herein-

after mentioned has been, a citizen of the United States,

and over the age of twenty-one years:

2. That the plaintiff is the owner and in the actual

possession of, those certain pieces or parcels of land, situ-
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ated in the town plat of Juneau, Alaska, and known and

described as lots 1, 2 and 3, in block 21, and lot 7, in

block 20, as marked and designated upon the official sur-

vey and map of the townsite of Juneau, aforesaid, as

made by George W. Garside, a Dejjuty Fnited States

Surveyor, in pursuance of the application of the citizens

of Juneau for a patent to said townsite; that the lots 1,

2, and 3, in block 21, above mentioned, constitute a con-

tiguous and compact piece of land situated on the north-

east comer of the junction of Dixon and Fifth streets,

and being one hundred feet by one hundred and fifty feet

in dimensions, as laid out in said official survey and map.

And that said lot 7, in block 20, fronts on said Fifth street

fifty feet in width, amd extends back in a southeasterly

direction a distance of one hundred feet, as laid out and

designated in said official survey and map; and that the

plaintiff by himself, and through his grantors and prede-

cessors in occupation, has been in the quiet, peaceable

and undisputed possession of the said pieces or parcels

of land, since the summer of 1881, excepting only the

pretended claim of the defendant to the same, as herein-

after set forth.

3. That in the spring and summer of the year 1881,

and long before the pretended discovery of the lode claim

known as the Bonanza, and hereinafter mentioned and

described, claimed by the defendant herein, and before

it was known or pretended that any lode or vein of min-

eral-bearing quartz or rock in place existed within the

exterior boundaries of the said pretended Bonanza Lode

(jlaim, Michael Casey and John McLaughlin, both of

whom were citizens of the United States, and over the

age of twenity-one years, entered upon and took posses-
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sion of the lot of ground hereinabove mentioned, and be-

ing- one hundred feet by one hundred and fifty feet in

dimensions, and known and designated in the aforesaid

survey and map of the said George W. Garside, Deputy

United States Surveyor, as lots ], 2 and 8, in block 21;

that at the time of said entry said piece of ground was

open, unoccupied, unclaimed and unappropriated public

land belonging to the United States, and that the said

Casey and McLaughlin, after making such entrv' as afore-

said, made and caused to be made on said tract of land

valuable improvements, such as clearing ofl' the timber

and underbrush and erecting two cabins thereon, which

said cabins and tract of land continued to be possessed

by them, occupied and improved, until the 10th day of

April, 18S8, when all the right, title and interest of the

said Casey and McLaughlin in and to said lots 1 2, and

3, in block 21 of said townsite, passed to one Lon Smith,

together with the possession thereof and all the improve-

ments thereon; that on the 23d day of July, 188^, the said

Lon Smith, having since the said 10th day of April,

1888, continuously occupied, possessed and improved said

tract of land, comprising said lots 1, 2, and 3, in block 21,

of the Juneau townsite aforesaid, duly conveyed and

transferred the same, with all the improvements thereon

and appurtenances thereunto belonging unto this plain-

tiff by proper instrument in writing, whirh said instru-

ment was afterward, to wit, in the 7th day of August,

1888, duly recorded in the oflRce of the United States

Commissioner, ex-officio recorder at Juneau aforesaid, in

book 6 of Deeds, pages 10 and 11 of said records, and

thereupon plaintiff went into the immediate possession

of said property, and is now the owner and in the actual
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possession thereof; that ,since eutering into the posses-

sion of the same the plaintiff has continued to make im

provemenfts thereon, has fenced in the said tract of

ground with a good and substantial fence, caused a side-

walk to be constructed along Fifth street adjacent to

said lots, has cleared out and improved said street, has

reduced said tract of land to cultivation, and erected

thereon a large and commodious dwelling-house, the

total cost of which improvements is not less than five

thousand dollars (|5,000), and that the value of said prop-

erty ais a whole exceeds the sum of six thousand dollars

(|6,000); that in the summer of 1882, and long before the

pretended discovery of the lode claim hereinafter men-

tioned, known as tihe Bonanza, and claimed by the de-

fendant herein, and before it was known or pre-

tended that any lode or vein of mineral-bearing quartz

or rock in place existed within the exterior boundaries

of the said Bonanza Lode Claim, Frank Carter, a, citizen

of the United States and over the age of twenty-one

years, entered upon and took posisession of the lot of

ground known and described in said official survey and

map as lot 7, in block 20, of the said Juneau townsite;

that at that time said lot was open, unoccupied, un-

claimed and unappropriated public land belonging to the

United States, and that said Carter, after making said

entry as aforesaid, made and caused to be made on said

lot of land, valuable improvements, such as clearing off

the tiniiber and underbrush, and erecting a cabin there-

on, which said cabin and lot of land continued to be oc-

cupied and possessed by the said Carter until the 16th

^iay of May, 1887, or thereabouts, when the same, with

all the improvements thereon, passed into the ownership,
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possession and occupancy of David W. Dawson, who con-

tinued to possess, occupy and improve the same until the

7th day of March, 1892, when by proper instrument in

writing for that purpose, the said Dawson conveyed the

same to C. E. Lindig, by quitclaim deed, duly recorded

in the office of the recorder aforesaid, in book 9, of Deeds,

Images 27 and 28, and that the said C. E. T^indig immedi-

ately went into the possession thereof, and owned, occu-

pied and! possessed the same until the 10th day of Janu-

ary, 1894, when by proper instrument in Avriting he con-

veyed and transferred the same to E. H. Lindig, by quit-

claim deed, duly recorded in the office of said recorder,

in book of Deeds, pages 741 and 742; that the said E.

H. Lindig thereupon entered into the possession of said

premises, and continued to own, hold and possess the

same until the 28th day of June, 1897, when by proper

instrument in writing for that purpose, he transferred

and conveyed the same to this plaintiff by quitclaim deed,

duly recorded in the office of said recorder, in Book 12

of Deeds, page 293, and that this plaintifl' is now the

owner and in the possession and occupancy of said lot

of ground, and has erected thereon a large and substan-

tial warehouse and made other improvements, and that

said premises, including the lot of land and all the im-

provements thereon, is now worth the sum of twenty-five

hundred dollars ($2,500), and that the value of all the

property hereinabove described will exceed the sum of

eight thousand dollars ($8,000).

4. That plaintiff is informed and believes that the de-

fendant pretends to claim a certain piece or parcel of

land, the paramount title to which is in the United

States, and hereinafter described, which the said defend-
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ant by herself and through her grantors claims to have

located as a lode mining claim, and that said defendant

has made an application to the local land office at Sitka,

Alaska, for an entry and patent to said piece of land as

a lode claim, which said application was made on or

about the 6th day of February, 1899, and is known and

designated in such application as United States Mineral

Survey No. 316, and that the piece or parcel of land so

sought to be patented by the defendant, is described in

said application, as follows, to wit:

Commencing at Post No. 1, S. E. corner of said Bonan-

za Lode Claim, whence U. S. Initial Monument No. 1,

bears S. 28 degrees, 44 minutes E. 9365 feet distant;

thence first course, S. 61 degrees W. 47.2 feet; thence

second course, N. 81 degrees 30 minutes W. 165 feet,

thence third course, N. 50 degrees 15 minutes W. 469

feet; thence fourth course, N. 28 degrees 15 minutes W.

360 feet; thence fifth course, N. 47 degrees 15 minutes W.

350 feet; thence sixth course, S. 61 degrees W. 147 feet;

thence seventh course, N. 29 degrees W. 270 feet; thence

eighth course, N. 61 degrees E. 600 feet; thence ninth

course, S. 29 degrees E. 1500 feet to place of beginning,

containing tweilve and five-tenths (12.5) acres. Magnetic

variation 30 degrees E. of N. Survey made on true

meridian..

5. That said pretended lode claim as above described

overlaps the lots, pieces or parcels of land owned by the

plaintiff, and hereinbefore mentioned and described as

Lots 1, 2, and 3 in Block 21, and Lot 7 in Block 20, ac-

cording to the said oflBicial survey and map of the said

Juneau townsite, so that all of said described lots or

pieces of land owned by the plaintiff, are included within
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the exterior boundaries of said United States Mineral

Survey, No; 316, known as the said pretended Bonanza

Lode Claim, and are in conflict therewith.

6. That the notice of publication of the said applica-

tion of defendant for entry and patent of said Bonanza

Lode Claim was first published on the llth day of Feb-

ruary, 1899, and that on the llth day of April, 1899, and

within the period of sixty days' notice of said application

required by law, the plaintiff herein filed at said local

land office at Sitka, Alaska, his protest and adverse claim

against allowing^ the entry of the said Bonanza Lode

Claim, to be made, and against the issuance of a patent

therefor, and paid the receiver of the said land office the

legal fees for filing said adverse claim and protest, and

plaintiff now pursuant to statute in such case made and

provided brings this suit to determine the possession and

the right of possession to the lots, pieces or parcels of

land belonging to him as above described, and in con-

flict with the said pretended Bonanza Lode Claim.

7. That there is not within the exterior boundaries of

the said pretended Bonanza Lode Claim any known lode

or vein of mineral bearing quartz or other rock in place,

nor does any portion of said pretended Bonanza Lode

Claim carry any of the precious metals necessary to con-

stitute a mining lode claim, as provided by statute, the

same being totally barren of gold, silver, copper, cinna-

bar, and other precious metals prescribed by the laws of

the United States as necessarj' to constitute mineral

lands.

8. That after the original location was made of the

said Bonanza Lode Claim by defendant's grantors, the

said defendant moved the stakes of the said pretended
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Bonanza Lode Claim, so as to include, and for the pur-

pose of including, within the exterior boundaries of said

pretended Bonanza Lode Claim, a larger portion of the

townsite of Juneau aforesaid, than was contained within

the boundaries of said pretended lode claim as) originally

located, thus invalidating the said location as plaintiff

is advised and believes.

9. That the location of the said pretended Bonanza

Lode Claim, and the application for a patent therefor

are not in good faith, and have not been made for the

purpose of obtaining title thereto as mineral lands, but

for the purpose of securing title and possession of the

surface ground contained w^ithin the exterior boundarie»

of said pretended Bonanza Lode Claim, to be used for

townsite purposes, andi in order to fraudulently and un-

justly extort money from the settlers who have located

and made improvements thereon, or compelling them to

abandon their properties, including this plaintiff; that in

furtherance of this purpose, and after exploration work

by the defendant, and her gTantors had demonstrated

that the said pretended lode claim was not mineral land,

but, on the contrary, totally devoid of any mineral de-

posits whatever, the defendant caused mineral-bearing

quartz, obtained and taken from other lodes within the

vicinity of Juneau aforesaid to be packed or transported

to the workings on said Bonanza Lode Claim, and there

arranged and deposited for the purpose of surreptitiously

and fraudulently attempting to show that said pretended

Bonanza Lode Claim contained mineral deposits carried

in lodes or veins thereon.

10. That the said Bonanza Lode Claim has never been

legally) located, so as to segregate it from the public do-
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main, for the reason that the discovery stake of said pro-

tended claim and the point where the discovery of the

pretended lode is. said to have been made, are on a gov-

ernment reservation, not subject to location, occupation

and patent as mineral lands.

11. That the townsite of Juneau aforesaid was origi-

nally surveyed and platted by one C. C. Hanus, a civil

engineer connected with the United States Navy, in the

year 1881, which survey and plat v/as adopted by the

citizens of Juneau the same year, and that such survey

and plat have been substantially followed by the said

George W. Garside, Deputy United States Surveyor, in

making the official plat and survey of the said townsite

as hereinbefore set forth; and that this plaintiff and his

grantors have complied with the laws of the United

States applicable to the District of Alaska, and with ev-

ery rule and custom established in and for said District,

concerning the location and appropriation of public

lands therein, and that the plaintiff is the owner and has

the possession and the right of possession to the said

lots, pieces or parcels of land hereinabove described, and

is entitled thereto against all the world, excepting only

the paramount title of the United States.

Wherefore, your orator prays the aid of thif5 Honor-

able Court that the cloud upon plaintiff's title herein-

above set' forth to the said lots or parcels of land owned

by him and hereinabove described may be removed by

the proper decree of this Court, and that your orator, the

plaintiff herein, be adjudged and decreed to be the owner

and entitled to the possession and the right of possession

of said above-<lescribed lots, pieces or parcels of land, be-
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sides tlje costs and disbursements of this action, and for

Kuch other and further relief as may be just in the prem-

ises.

ARTHUR K. DELANY,
J. F. MALONY,
OSCAR FOOTE and

F. D. KELSEY,

Plaintiff's Attorneys.

1
District of Alaska.

United States of America ,

I, B, M. Behrends, being first duly sworn, on oath, say:

That I am the plaintiff in the above-entitled action;

that I have read the foregoing amended complaint and

know the contents thereof, and believe the same to be

true.

B. M. BEHRENDS.

Subscribed and sworn to before me this ninth day of

January, A. D. 1900.

[Notarial Seal] A. K. DELANEY,
Notary Public, District of Alaska.

Due service of a copy of the within — is admit-

ted this 30th day of October, 1900.

J. H. COBB,

Attorney for Defendant.

[Endorsed]: No. 931. In the United States District

Court, District of Alaska. B. M. Behrends, Plaintiff, vs.

Anna Goldstein, Defendant. Amended Complaint.

Filed October 30th, 19O0. W. J. Hills, Clerk. Malony

& Foote and F. D. Kelsey and Arthur K. Delaney, At-

torneys for Plaintiff. Original,
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On November 3d, 1900, the defendant filed the follow-

ing motion, to wit:

Iti the United States District Court for the District of

Alaska, Division No. 1.

IN EQUITY.

B. M. BEHRENDS,
Plaintiff,

TS.
No. 931.

ANNA GOLDSTEIN,
Defendant.

Motion to Strike Out Amended BilL

Now comes the defendant, by her solicitors, H. H. Fol-

som and J. H. Cobb, and appearing herein specially and

for the purpose of this motion only, moves the Court to

strike from and take off the files herein, the pretended

amended complaint, and to dismiss this cause, and for

cause shows:

1st. That this is an action brought under the provis-

i<)ns of section 2325-26 of the Revised Statutes, of the

United States, as adverse suit; that the original com-

plaint was filed as a complaint in an action at law in

ejectment, and a summons at law was issued and served

and no other process was ever issued or served herein

that the defendant appeared in obedience to said sum-

mons, in this Court as a Court at Law, and has never ap-
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peared herein as in a court of equity; that the amended

complaint is filed on the equity side of the court, as a bill

in equity, and not as an amendment to the original com-

plaint at law; and no process in equity has ever issued

nor is a subpoena or any process prayed for,

2d. Said pretended amendment is not germane to the

original complaint, but sets up an entirely new and dif-

ferent cause of action, and is filed in another and differ-

ent court of jurisdiction, in this; the original complaint

was in an action of ejectment on the law side of the

court, and the amended complaint is a bill of equity to

quiet title Chancery side of the Court.

3d. The cause of action herein was not filed in a court

of competent jurisdiction within the time required by

law, in this; the original complaint, being an action in

ejectment w^as filed on the law side of the Court as an

action at law, and this Court, as a court of law, had no

jurisdiction of such cause of action alleged; and no suit

was filed in this court as a chancery court; which alone

had jurisdiction, until the filing of said pretended amend-

ment,
i

All of which is manifest of record herein.

J. H. COBB and

H. H. FOLSOM,

Solicitors for Defendant.

Service of the above and foregoing motion is hereby

admitted to have been duly and legally made within the

District of Alaska, on this 3d day of November, 1900,

ARTHUR K. DELANEY,

Soliciton for Plaintiff.
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[Endorsed] : No. 931. In the United States District

Court, in and for the District of Alaska, Division No. 1.

B. M. Berhends, Plaintiff, vs. Anna Goldstein. Motion

to Strike Out Amended Bill. Filed November 3, 1900.

W. J. Hills, Clerk. H. H. Folsom and J. H. Cobb, So-

licitors for Defendants.

On December 24th, 1900, the Court made the following-

order, to wit:

B. M. BERHENDS

^ No. 931.vs.

ANNA GOLDST ;• IX. J

Order Denying Motion to Strike Out Amended Bill.

On this, the 24th day of December, 1900, this cause,

coming on to bo heard, upon the motion Qf the defendant

to strike out the amended bill of complaint of the plain-

tiff, came the parties by their representative counsel,

and announced ready to try said motion, and Court hav-

ing heard said motion and the argument of counsel

thereon, and being fully advised in the premises

—

It is ordered and decreed by the Court that said mo-

tion be, and the same is hereby, in all things denied; to

which ruling of the Court the defendant by her counsel

duly excepted. It is further ordered that plaintiflf be

allowed to amend the prayer of his amended complaint

by adding thereto writ of subpoena in the usual form.
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On January 2d, 1901, the defendant filed her demurrer to

the amended complaint, which is in words and llg<

ures, as follows, to wit:

In the United States District Court for Alaska, Division

No. 1, at Juneau.

IN EQUITY.

B. M. BEHRENDS,
Plaintiff,

vs.

ANNA GOLDSTEIN,

No. 931.

V

Defendant.

Demurrer to Amended Bill.

The demurrer of the defendant, Mrs. Anna Goldstein,

to the bill of complaint of the said plaintiff:

This defendant by protestation, not confessing, all or

any of the matters and things in the said bill of com-

plaint contained, to be true in manner and form as the

same are therein set forth and alleged, doth demur to

said bill, and for cause of demurrer showeth:

I.

That said bill is not framed in accordance with the

equity rules of practice in that It fails to state the citi-

zenship of defendant.
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11.

That it appears by said bill, by the plaintiff's own

showing:, that plaintiff is not entitled to any of the relief

prayed for therein.

III.

That it appears from said bill, that plaintiff has no

right, title, or interest, in the premises therein sued for.

IV.

That it appears from said bill that the same is filed

pursuant to and in support of, a pretended adverse claim

first filed in the United States land office at Sitka, under

the provisions of sections 2325-26, U. S. Rev. Stat., and

that the claim of right, alleged by plaintiff is not sub-

ject of an adverse suit under said provisions.

V.

That it appears from said bill that plaintiff has no

equities in the subject matter of this suit.

VI.

That it appeal's from said bill that this Oourt has no

jurisdiction to hear and determine the several matters

and things alleged against the claim of this defendant

as to the premises therein mentioned; but that such juris-

diction is by law vested exclusively in the land depart-

ment.

vn.

That it appears from said bill that the title to the

ground in controversy is still in the United States, and

that the grant of the title to the same is still in process
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of administratiou by the (tfficers of tho riovemment, and

that this Court has no jurisdiction to hear and determine

the question of the ownership of said ground pending

the administration of the gT'^int by the government.

Wherefore, and for divers other good causes of demur-

rer appearing on the siaid bill, this defendant doth de-

mur thereto. And she prays judgment of this Honor-

able Court whether she should be compelled to make any

answer to the said bill, and she humbly prays that she

be hence dismissed with her reasonable costs in this be-

half sustained.

H. H. FOLSO'M and

J. H. OO'BB,

Solicitors for Defendant.

Service of the above and foregoing demurrer is here-

by admitted to have been duly and legally made in the

District of Alaska, this 2d day of January, 1901.

ARTHUR K. DELANEY,

Attorney for Plalntifi'.

[Endorsed] : Original. No. 931. In the United States

District Court for Alaska, Division No. 1, at Juneau. B.

M. Behrends, Plaintiff, vs. Anna Goldstein, Defendant,

Demurrer to Amended Complaint. Filed January 2,

1901. W. J. Hills, Clerk. H. H. Folsom, and Cobb, At-

torneys for defendant.



B. M. Behrends. 43

On January lith, 1901, the Court miade the following

order, to wit:

B. M. BEHRENDS -j

vs. l,No. 931.

ANNA GOLDSTEIN.

Order Overruling Demurrer to Amended Bill.

And now, on this day, this cause having come on for

hearing upon the demurrer heretofore filed to the com-

plaint of plaintiff herein, and each party being repre-

sented in court by their respective counsel, and after

argument had and the Court being fully advised in the

premises, overrules said demurrer, and gives the defend-

ant ten days from this date in which to answer, to which

said ruling and order of Court defendant by counsel ex-

cepts.

On February 2d, 1901, the plaintiff filed the following

motion, to wit:

In the United States District Court for the District of

Alaska, Division No. 1.

B. M. BEHRENDS,

vs.

ANNA GOLDSTEIN.

Plaint iiT.

\ No. 931.

Defendant.

Motion for Default.

Comes now, the plaintiff in the above-entitled cause
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and moves the Court to enter the default of the afore-

fMiid defendant, on the ground that she 'has been duly

and regularly and personally served with process, and

has failed to appear and answer the plaintiff's complaint

on file therein, and time allowed by law for answering

has expired; all of which appears on the record therein.

February 2d, 1901.

A. K. DELANiEY,

OSCAB FOOTE,

F. D. KELSEY,

Solictors for Plaintiff.

[Endorsed]: 931. United States District Court for

the District of Alaska, Division No. 1. B. M. Behrends,

Plaintiff vs. Anna Goldstein, Defendant. Motion for De-

fault. Fled February 2, 1901. W. J. Hills, Clerk. A.

K. Delaney, Oscar Foote, F. D. Kelsey, Solicitors for

Plaintiff. , •
i

If- \

On the same day the following order was made and en-

tt red to wit:

B. M. BEHRENDS

vs.

ANNA GOLDSTEIN.

y No. 931.

Default.

And now, in this day came Oscar Foote, Esq., one of

the attorneys for plaintiff herein and moves for default

against the defendant herein, and it appearing that the
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defendant was duly served with summons in this cause,

and, the tim*? for answer has. expiijed,, and that she is

in default of answer, default is hereby entered a,gaanst

the said defendant.

On February 4th, 1901, the following order was made

and entered, to wit:

B. M. BEIiKENDS ^ ; M '^yi, ; .^/

VS.

ANNA GOLDSTEIN,

No. 931.

Order Allowing Withdrawal of Plaintiff's Reply.

And upon the application of Arthur K. Delaney, Esq.,

attorney for plaintiff herein, it is ordered that plaintiff

be allowed to withdraw his reply filed in this action.

On February 28th, 1901, the following order was made

and entered, to wit:

B. M. BEHRENDS ^

vs. I No. 931.

ANNA GOLDSTEIN. ^

Order of Reference.

And now, on this day, by consent of parties, thi.< t-ar.-!c

is ordered referred to S. A. Plumley, as referee, for the

purpose of taking testimony herein, and to report the

same back to this Court, for its action, thereon.
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Oil March 16tb, 1901, tlie following order was made, to

wit:

B. M. BEHKENDS ^

vs. Lno. 931.

ANNA GOLDSTEIN. J

Order Denying Motion for Judgment, etc.

Now, on this day, came the plaintiff herein, by his at-

torney, Oscar Foote, and made his motion for judgment

herein upon the default claimed to have heretofore en-

tered in this cause, and the Court hereby orders said

default set aside and denies said motion. To which said

ruling and order of the Court, plaintiff by counsel ex-

cepts.

On February 7th, 1901, the defendant filed her answer,

which is in words and figures as follow's, to wit:

In the United States District Court for Alaska Division No.

1, at Juneau.

B. M. BEHRENDS,
Plaintiff,

^''-
\ No. 931.

ANNA GOLDSTEIN,
Defendant.

Answer.

The answer of the defendant, Anna Goldstein, to the

amended bill of complaint o the above-named plaintiff.
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This defendant now and at all timesi saving to herself

all and; all manner of exception or otherwise, that can

or may be had or taken to the many errors, uncertainties,

and imperfections in the said bill contained, for answer

thereto or to so much thereof a® this defendant is ad-

vised it is material or necessary for her to make answer

to, answering says

:

I.

Defendant admits that the plaintiff is in possession

of the gTound isued for, but she denies that he is the

owner or is entitled to the possession of the same; and

she denies that the same is marked and designated upon

the ofiQcial plat and survey of the town of Juneau, as

made by Geo. W. Garside, pursuant to an applioation

for patent for said towusite; but she says that said lot

was expressly excluded from such plat and survey as is

hereinafter more particularly set forth.

II.

She admits that in 1882, the said lot was open, unoc-

cupied public domain of the United States, but she de-

nies that the same was occupied that year or townsite

purposes as alleged in paragraph 3 of said amended bill,

or at any time prior to about the year, 1887. She has no

knowledge or information concerning the claim of title

or mesne conveyance set out in said paragraph 3, and

therefore, denies the same.

III.

She denies that she pretends to claim said lot or that

the Bonanza Lode Claim is a pretended claim, but she

says that she does claim the same as her own property,
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and the same is a bona fide claim as is hereinafter more

fully set forth^ otherwise?, she admits all the allegations

of paragraphs IV and V of said ajnended bill.

IV.

iSile denies that the plaintiff ever filed any adveree

claim< ia- the land office at Sitka, or that this suit is

brought pursuant to any adverse claim; otherwise, she

aidmits all the allegations contained in paragraph VI of

said amended bill.

V.

She denies all and singular, the allegations contained

in paragraphs VII, VIII, IX, X and XI of said amend(^<l

bill.

And for a further answer to said bill defendant says;

that she is a citizen of the United States; that heret(»-

fore, to wit, on the 26th day of June, 1886, O. L. Sandr

stone and Louis Cota, having heretofore discovered rock

or quartz-bearing gold thereon, located the Bonanza

Lode Claim, by plainly marking the boundaines thereof

so they could be readily traced and putting up a location

notice. That the ground in controversy in this suit is

witlhin the exterior limits of the boundary of the said

Bonanza Lode Claim. That thereafter, the said locators

duly recorded, in the office of the recorder for the Har-

ris Mining District, within the limits of which said claim

was situated, a proper notice of such location. That

thereafter, the interest of the- said Louis Cota, in said

claim. passed to his co-owner,; O. L. Sandstone, by reason

of his, Costa's, failure to do and perform or pay for his

share of the assessment work on said claim for 1S8T, and
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the said assessment work was done by said Sandstone,

and thereafter the proper notice according to law having

been given, and the said Cota refusing to pay his said

part of the assessment work, his interest passed to and

became vested in said O. L. Siandstone, under the stat-

ute in such cases made and provided. All of which has

been acquiesced in by the said Cota and 'his representa-

tives for more than twelve years. That afterward by

mesne conveyances from said Sandstone, the defendant

became and now is, the ow^ner in fee of said Bonanza

Lode Claim; that she and her grantors have ever since

the 26th day of June, 1886, held exclusive adverse pos-

session of said claim as a mining claim and done each

year the annual assessment work required by law, and

have maintained the same as a valid mining claim un-

der the laws of the United States for more than 12

years before the bringing of this suit.

Defendant further shows that heretofore, to wit, in the

year, 1898, plaintiff and those under whom he claimed,

in conjunction with the other residents of the town of

Juneau, Alaska, made applications under the laws of

the United States, relating to townsites upon nonmin-

eral lands of the United States as extended to Alaska,

by section 16 of act of March 3d, 1891, for a patent of

the townsite of Juneau; that the laud for which patent

was so applied embraced within its exterior boundaries

the said Bonanza Lode Claim, including the land in con-

troversy in this suit. That thereafter this defendant

within the time required by law duly filed her protest

in the United States land office at Sitka, Alaska, against

the issuance of said patent, so as to include the said
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Bonanza Lode Claim, on the j^round among other things,

that the land embraced in said mining claim was min-

eral in character and not subject to sale for townsite

purposes. That the plaintiff herein through her trustee

answered said protest denying the mineral character of

said land and making substantially the same allega-

tions of fraud in said location and of fraudulent prac-

tices against the defendant and fraudulent purposes of

said mineral location as is contained in said bill. That

all the matters and things attempted to be set up and

litigated in this cause were set up and litigated in the

proceeding aforesaid. That the land department of the

United States is a tribunal with full authority and

power, under the law to hear and pass upon the issues

aforesaid. That thereafter a hearing was had in said

land office, and such further proceedings had and taken

that a final judgment was had and entered in said cause

by the United States Land Department, adjudging arid

holding said land so embraced in said Bonanza Lode

Claim to be mineral land and subject to location, cc-

cupany and sale, under the mining laws of the United

States, and not subject to location, occupancy and sale,

or entrv^, under the townsite laws or for townsite pur-

poses as said laws are extended to and applicable to the

District of Alaska, and said Bonanza Lode Claim was

thereupon excluded from said townsite entry, and entry

and patent allowed for said townsite only as far as same

was not in conflict with the said Bonanza Lode Claim.

That said judgment is still in full force and effect, and

said land conclusively established, to be mineral in

character, and not subject to claim, occupancy, and use.
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as and for town lot purposes, under the laws of the

United States, applicable to the District of Alaska.

Defendant further shows that the pretended adverse

claim herein filed does not set up sucb facts as makes

it an adverse claim in law, under the statute and that

the Land Department of the United States has refused

to stay the patent proceedings instituted by defendant

for the said Bonanza Lode Claim, but has regarded and

treated said pretended adverse claim filed by plaintiff as

a protest against the issuance of said patent and suffi-

cient to raise the question as to whether defendant has

sufficiently complied with the Rules of Practice, as to

be entitled to patent for said mineral ground. That

said protest is now pending and was pending at the

time this suit was instituted before the said Land De-

partment and involves a controversy over the same

ground as forms the subject matter of this suit, Wliicli

said controversy is still undetemiined. All of which

plaintiff is ready to verify.

Wherefore, this defendant, having fully answered,

traversed, and avoided or denied all the matters in the

said bill of complaint material to be answered, accord-

ing to her best knowledge and belief, humbly prays this

Honorable Court to enter its decree that she be hence

dismissed with her reasonable costs and charges in this

behalf most wrongfully sustained, and for such otlie?

and further relief in the premises as to this Court may
seem meet and in accordance with equity and good con-

science, n. H F0LS0:M and

J. H. COPB,

Solicitors for Defendant.
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Uaited States of America, 1

>-ss.

District of Alaska, J

Anna Goldstein, being first duly sworn, deposes and

says: I am the defendant in the above-mentioned suit;

1 have read the foregoing answer, and know the con-

tents thereof, and the matters and things therein set

out are true as I verily believe

.

ANNA GOLDSTEIN.

Subscribed and sworn to before me this 6th day of

February, 1901.

[Seal] HIKAM H. FOLSOM,

United' States Commissioner at Juneau, Alaska.

Service of the above and foregoing answer is hereby

admitted to have been duly and legally made in the Dis-

trict of Alaska, this 7th day of February, 1901.

ARTHUR K. DELANPA%
Attorney for Plaintiff.

[Endorsed] : Original. No. 981. In the United States

District Court for Alaska, Division No. 1, at Juneau. B.

M. Behrends, Plaintiff, vs. Anna Goldstein, Defendant.

Answer. Filed February 7, 1901. W. J. Hills, Clerk.

H. H. Fols'om and J. H. Cobb, Attorneys for Defendant.

On the 12th day of July, 1901, the referee filed the fol-

lowing report of testimony, to wit:

Testimony.

In the case of LEWIS LUND vs. GOLDSTEIN, No.

921, and other causes numbering from to .

A. E. Maltby, sworn as stenographer.
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M. L. TATOM, being duly sworn and examined by A.

K. Delaney, testified as follows:

Q. What is your name, age, place of residence and

occupation?

A. M. L. Tatom; Douglas City, Alaska; 34 years;

miner.

Q. How long have you been in Alaska?

A. Fourteen years.

Q. Has your work been in quartz or placer mining?

A. Principally quartz.

Q. How long have you been a miner?

A. Fourteen years.

Q. Where are you working now?

A. I am working at Treadwell and have been work-

ing there ever since I came to the country.

Q. Your work at Treadwell has been exclusively rock

mining? A. It has.

Q. What position do you hold at Treadwell?

A. I am undergTOund' foreman.

Q. Do you know the property involved in this litiga-

tion, between Goldstein and lot owners in the townsite

of Juneau?

A. I do. I have known more or less about it ever

since I have been in the country.

.

Q. When were you last on the ground?

A. This morning, June 18th.

Q. You may state what, if any, workings you found

on the ground, such as tunnels, shafts, etc.?

A. I found a perpendicular shaft there, I should

judge about 40 or 45 feet deep; a tunnel, I should judge,

about 30 feet long with two wing drifts running off from
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(Testimony of M. L. Tatoiii.)

the tunnel alou*? some barren quartz. These wings are

each about G or 7 feet in length. This corapriseH all the

workings.

Q. Did you examine these workings with a view to

ascertaining whether or not there was gold-bearing

quartz or other mineral-bearing rock in such workings?

A. I did. I went along the tunnel first with a pick

and broke rock in different places looking for some place

which might give indications of bearing mineral along

the main tunnel and wing drifts.

Q. Did your examination extend further than the

main tunnel and wing drifts?

Q. Did your examination extend further than the

sides of the tunnel?

A. Yes. I tried the roof, sides and floor of the tun-

nel and wings.

Q. This examination, I suppose, extended along the

tunnel and wings from the open air to the face of the

tunnel? A. It did.

Q. What did you find in the way of mineral-bearing

quartz? -•^iVi^r!

A. I did not find any mineral bearing quartz. There

are stringers of barren white quartz such as might be

found in any part of southeastern Alaska,

Q. You may state what examination you made of the

shaft?

A. I examined the shaft from the collar down on both

sides; also along the sides and along the bottom of the

shaft.

Q. With what result as to there being any mineral

there? A. There is no mineral there.
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(Testimony of M. L. Tatom.)

Q. Did yon find anything at the bottom of the shaft

indicating any lode or vein of mineral bearing, rock in

place?
; . ^ . ri;.\ ;^:%\i^

A. No. There is no mineral-bearing rock there.

Q. Now, you may state whether you took any sam-

ples from the shaft?

A, I took an average sample along the sides and at

the bottom of the shaft and at such places as there were

any indications of any quartz. I took in all about 3^/2

pounds, for the purpose of making an assay. The side

of the shaft is well washed down and perfectly clean, so

that if there was any mineral it could be seen. I have

agreed to send to Mr. Olds a written certificate of my as-

say of the quartz I took from the shaft.

Q. Did you make a careful and exhaustive examina-

tion of the rock for the purpose of ascertaining what

there was in the way of mineral bearing rock there?

A. I examined the shaft, tunnel and crosscuts care-

fully, and spent over an hour in breaking rock from the

different places in the tunnel and shaft, and as a result

I am well satisfied that there is no mineral-bearing

quartz in the ground there.

Q. Were you ever in these workings before to-dav?

A. I was there about six years ago this month.

Q. State if you were in the tunnel then?

A. I was in the tunnel then. There was a man sink-

ing there, then, Mr. Tripp. That was somewhere about

the last day of May or first day of June six years ago this

month.

Q. ^Vhat have vou observed with reference to the
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amount of work that has been done in the tunnel and

shaft since the time you were there six years ago ?

A. Well, the tunnel looks much the same as it did

then—the shaft, I was not down that then—but I should

say he was down about 30 feet, in the shaft at that time.

I judged this by loo^king down, and from the work with

the windlass, and from the looks of the' dump.

Q. What did you observe this morning with reference

to the amount of assessment work and development

work that appears to have been done on this claim for

the past sixteen years?

A. There is 40 or 45 feet of shaft, over 30 feet of tun-

nel and two little wings, possibly 8 feet.

Q. About what would that represent?

A. Well, when we are doing assessment work we con-

sider that in running a tunnel and sinking a shaft that

10 feet represents a year's assessment work.

Q. Then, according to your testimony, there has been

an aggregate of about 85 or 90 feet of shaft, tunnel and

crosscut, has there not?

A. Yes, sir. This would represent about .?850 or

|J>0'0, but by contract in one job that work could all be

done for about |700.

GEORGE SKEAVINGTON, being duly sworn, testi-

fied as follows

:

Q. What is your name, age, place of residence and

occupation?

A. George Skeavinigton; 29 years; Juneau, Alaska;

miner.

Q. How long have you been in Alaska?
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A. Since September, 1'897.

Q. How long have you beein the mining business?

A. Since 1897. My mining has been exclusively in

quartz.

Q. Where are you now engaged in mining?

A, In Seward City. I have heretofore been superin-

tendent of the Mellen Mining and Manufacturing Com-

pany, and am now financial agent of the company.

Q. Have you any knowledge of the claim of the de-

fendant Goldstein, known as the Bonanza Lode Claim,

situated partially on the incorporated townsite of Ju-

neau?

A. I know the ground called the Goldstein proper-

ty.

Q. Have you ever been on the ground, and when?

A. I was there yesterday and have been there several

times before.

Q. So far as yesterday is concerned, what develop-

ment work did you find?

A. I Avent down yesterday afternoon between four

and five o'clock. I found; a shaft had been sunk on the

property about 40 or 45 feet, a drift which had been driv-

en as a crosscut into the formation about 50 feet, T

should judge. I found about 30 feet in from the surface,

from the outside, they had driven a couple of side wings

from the main tunnel, each about 10 or 15 feet, one on

either side of the tunnel.

Q. Did you see any further development work?

A. No, sir.

Q. What examination, if any, did you make with a
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view to ascertaining whether or not there was any min-

eral bearing quartz or other rock in said workings?

A. To begin with, I found some 50^ or 75 feet from

their workings, a cropping with 2 or 3 feet of quartz.

The quartz there seemed to be clear. Towards the work-

ings I found the quartz had all spread out in stringers.

I descended the shaft and found nothing in the bottom.

I found no quartz to speak of at the north end of the

shaft. In descending I did not see much quartz. I saw

a little quartz in the south drift from the main tunnel

—

what would be on the right hand as you go into the tun-

nel—I saw a little speck of mineral there in the white

quartz.

Q, In your judgment, what is the character of this

mineral?

A. From the examination I made I should judge it

to be pyrites of iron. I did not examine it closely.

Q. Is that all the mineral you saw?

A. It is.

Q. You did not see any specks or flecks of free gold

anywhere? A. No.

Q. How was the shaft as to being clean and enabl-

ing you to make an examination?

A. It was clean. There was a baling apparatus so

as to take the water out and I could see the bottom

plainly. /

Q. Now, state whether or not there is any indication

at the bottom' of the shaft of any lode or vein of quartz

or mineral-bearing rock in place.

A. I saw ai little quartz down there, practically none

on the north end—there was a little on the south end. I
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would not call it a vein or ledge. It is just common, or-

dinary white quartz, as you see anywhere in this coun-

try.

Q. Did you go over the tunnel pretty thoroughly?

A. I did and examined it with a candle.

Q. What was the result?

A. I saw no mineral except on the south wing which

I have already mentioned. It was ordinary barren coun-

try rock.

Q. As to the bunch of quartz, you have mentioned, I

Q. As to the bunch of quartz, ou have mentioned, I

east from the mouth of ine tunnel? A. Yes.

Q. That was above mean high water mark?

A. I think the tide would cover it.

F. C. HAMMOND, being duly sworn, testified as fol-

lows:

Q. What is your name, age, place or residence and

occupation?

A. P. C. Hammond; 38 years; Juneau, Alaska; I am

a miner by occupation,

Q. How long have you been mining?

A. Seventeen years.

Q. Quartz or placer?

A. Quartz entirely.

Q. How long have you been living in Alaska?

A. rfeven years, and have been mining all that time.

Q. In what capacity?

A. As superintendent of the "Nowell Gold Mining

Company most of the time.
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Q. Do you know the property involved in this case

and cJ aimed by Goldstein the defendant?

A. Yes.

Q. Have you been on the ground, and, if so, when?

A. T was there on the 17th and 18th of the present

aionth—June.

Q, Describe what you saw there in the way of work-

ings and development work, such as shafts, tu.inels, etc.?

A. Beginning a few feet above high tide on the

beach, a small drift has been run about 60 feet in length.

Off that tunnel, about 45 feet from the mouth, are two

di'ifts, one about 8 feet and one about 10 feet, gotng right

and left. Extending beyond these drifts the tuunel has

been driven about 15 or 20 feet through greu-n slate.

The face of the tunnel is entirely barren of any quartz.

At the mouth of the +unnel a shaft has been suns about

45 feet and is about 5x7 feet. This comprises all the

workings.

Q. State wheither you have examined this tunnel,

drifts and shaft with the puri^ose of ascertaining whether

the ground carries any minera.' i»earing quartz or other

rock in place, and, if you have made .^uch an examination,

state the result.

A. Yes, I have examined it with tha object in view,

and I found no mineral-bearing quartz whatever. I

helped take samples to-day, knocked rock cT the side-

walls—on the sides and in the drifts, and srw a few-

stringers of barren white quartz, but none of this quartz

contained any mineral, and from my experience of Min-

ing m Alaska, I am satisfied there was no quartz thf^*e

!ind no mineral-bearing rock in place.

Q Does your testimony relate to the shaft also'i
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A. There were two stringers of while barren quartz,

four or five inches wide, and then further down there

was another about ten inches wide, also white and bar-

ren, about seven feet up and down the shaft, and that

pinched out entirely at the bottom of the shaft. The bot-

tom of the shaft is mixed with slate and spar. There is

no quartz there, at all.

June 19th, 1901.

JOHN OLDS, recalled and examined, testified as fol-

lows :

Q. Have you recently made an examination of the

workings on the Bonanza Claim, with a view to ascertain

whether or not there is any mineral-bearing- quartz or

other rock in place on such claim, and if you answer yes,

state when, and give a staement of what you did and

the result of your examination of such workings.

A. Yes, I examined the workings yesterday. There

is a shaft which I helped to measure, -17 feet deep; a

tunnel 50 feet long, two wing tunnels from this main

tunnel, one about 10 feet and the others 7^ feet in leng:th.

I rode down the shaft and looked at it pretty thorouglily

and did not see any ledge of what T would consider

mineral-bearing quartz from the top to the bottom. T

also examined the tunnel, did not see any ledge or any

mineral-bearing quartz at any point.

There is a little tunnel about 150 feet in a northwest

direction from this shaft just spoken of, I went into

that and I found that about 7 feet from the mouth of the

tunnel they struck gravel in the roof, which tliey had

timbered. Thev had four sets of timbers put in; some of
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tlie lagging had broken down and the tunnel was caved

in and half full of gravel, but we could pass over the

gravel to the face of the tunnel, which was about 20 feet

from the mouth. That face was compoecnl of slatf^ and

showed no sign of any ledge or mineral-bearing quartz,

Q. State what samples, if any, you took from any por-

tion of the claim, and for what ])urpose, and what you

have done with them.

A. T did not take any samples, myself, from either

the tunnel or shaft, but I saw samples taken by William

"Reynolds, IMike Dunn, James Joyce and Frank ITam-

mcmd. They were wrapped up and handed to me and 1

have got them down in my room locked up, waiting for

the assayer to return from Berners Bay—John G. Bavies.

I have five packages. I intend to have these samples as-

sayed, for the purpose of making them a part of this rec-

ord.

Q. When you first commenced this examination, de-

scribe the condition of the shaft as to c(mtaining water

or otherwise, and also describe the appearance of the

dump and other ground at the mouth of the tunnel.

A. The shaft wais nearly full of water. From the

grass and weeds growing round the shaft ar.iund the

dump, it looked like a place which had been abandoned

for a couple of years.

Q. Have you ever been on the ground prior to the ex-

amination you refer to, and, if so, state how long ago

and the condition of the workings within the past few

years with reference to any development work or other

improvements being done?
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A. I have been on the ground probabh'^ fonr or five

times a year for the last seven years, aud from my ob-

servation, I have not noticed any development work go-

ing on there since a man by tlje name of Tripp quit sink-

ing that shaft. If I remember right, that Avas in the

summer of 1896. I was in the tunnel about that time,

and I see now on this examination that they have run

that little wing drift to the right, which is ten feeit in

length to the right of the main drift, is all that has been

done, that I can see, since 1806.

Q. In your visits to these workings since 1896, I Avish

yon would state what, if anything there was, about the

tunnel or the mouth of it, or the top of the shaft, indi-

cating that no work was being done at that place?

A. The shaft has been covered with boards and the

tunnel had boards nailed across the month of it, ever

since 1896, so that they were effectually closed. This

was the case when I went up the other day to make an

examination.

Q. You have stated that when you commenced this

examination the shaft was nearly full of water. State

what was done to enable you to make the examination?

A. After getting an order from the Court, I got a

vnndlass, rope and bucket for hoisting water and a tub

for hoisting dirt and hired three men, by name—Tom
Smith, James Joyce and Charles Brown, who started to

work last Friday eveniuig, June 14th, 1901. They took

the water out and found about five or six feet of dirt and

rocks in the bottom, where it had evidently been thrown

by somebody, as the rocks were from the beach. They
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found an old tub which they had had for hoistinji dirt, a

lot of old rope and pieces of wood—all in the shaft. The

boys cleaned all this out to the bottom of the shaft and

washed the shaft down clean, so that it was no trouble

for anyone to see the nature of the rock from the top of

the shaft to the bottom.

Q. From appearance, or any other cause, could you

tell bow long the shaft had been filled up with this

bucket, rocks and dirt which you found in there?

A. From my experience in mines and old workings

therein, and judgning from the decay and rot of the wood

and iron which we found there, I should judge this debris,

old bucket and different things which we found had been

in there for fi^ve years.

Q. Now, Mr. Olds, from your experience in rock work

in mining and your examination of this claim, state ap-

proximately the value or the cost of all the workings on

the claim, including the shaft and all the drifts?

A. In 1881 James Martin and myself took a contract

in Silver Bow Basin, on the Fuller First Location, to run

100 feet of a crosscut (we furnished everything except

drills and powder), for f7.75 per foot, and we made nearly

f4.00 per day for the entire contract, working under the

difficulties of an Alaska winter. T think that tunnel can

be seen to-day in the basin. Ci>mparing the rock In that

tunnel with the rock in the tunnel on the Bonanza Claim,

and the difference in packing the supplies, the Silver

Bow Basin being four miles from town, the Bonanza tun-

nel should be run for fl.OO per foot less than the tun-

nel in the basin. The ishaft, being -47 feet deep, should
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be sunk for |11.00 per foot. The tunnel I'oO fe^'t to the

northwest of the shaft, should be run for about the same

price as the other tunnel, or a little less.

Q. What is the character of the country rock where

these workings are on Bonanza Claim?

A, The general formation is blue slate, but where the

workings are there is what I wtaild call a small dyke of

soft gireen sitone or block slate, wliich is fonnd all over

this formation in this mineral district, in places.

Q. What is this slate or greenstone with reference to

being hard or soft rock work?

A. It is what miners call very good ground to work,

"ft works much easier than granite or hard slate.

Q. From the ordinary going price paid to miners for

the class of work done on this claim, what could all these

workings be put in for in the gross sum?

A. About twelve hundred dollars. They ought to

make p>retty good wages at that.

JAMES JOYCE, called, sworn and examined, testified

as follows:

Q. State your name, age, place of residence and occu-

pation?

A. James Joyce; 31 years; miner; Juneau, Alaska.

Q. How long have you been in the mining business?

A. Seventeen years.

Q. Quartz or placer? A. Quartz.

(). Flow long have you b^en in Alaska?

A. Since 1802, and have been engaged iu minima all

the time.
/



G6 Anna Goldstein vs.

(Testimony of James Joyce.)

Q. Where?

A, Silver Bow Basin, Sheep Creek, Seward City, Bur-

ners Bay, and at Tread.well.

Q. Do you know the claim called the Bonanza, which

the defendant herein claims to own? A. Yes. sir.

Q. Have yon ever been on the srronnd?

A. I wcis there last Friday for the first time.

Q. Now, you may state what examination you made

of any workings such as drift.s, shafts, etc., on that claim,

with reference to ascerftaining whether there was any

mineral-bearinc: quartz or rock in place on the claim, and

if you answer yes, describe what you saw, wl'.at exam-

ination you made, and the result of that examinati(m

with reference to there being mineral there.

A. I was eriiployed by John Olds last Friday, June

14th, toi go down and get the water and dirt out of the

shaft. We got all the water out, and thore was .aibout 5

feet of dirt in the bottom of the shaft, principally in rocks

from the beach, which had been thrown in there. After

that I took a sample from one side of the shaft—T went

down one side and came uy) the other side of the shaft,

taking an average sample from the shaft— I measured

the shaft and found it to be 47 feet deep; also measured

the tunnel .aud crosscuts; found the tunnel 50 feet in

length—main tunnel—north crosscut 1} feet, and south

crosscut 10 feet.

Q I wish you would state who was with you when

vou was cleaning out the shaft

.

A. I had tAVO men with me, Tom Smith, Charles

Brown.
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Q. What, if anythino., (\u\ you do with reference to

washing: or cleaninj? the shaft before you took the sam-
ples?

A. I thoroughly cleaned the sides of the shaft with

water, also the bottom of the shaft. I brouj?ht the sam-

ples on top and i>ave them to John Olds. In takino- the

samples, I had a miner's pick and took them every five

feet up and down the shaft, goini>- down one side and up

the other.

Q. From your examination of that shaft, sitate

whether or not you found anywhere, on any of the faces

or sides of the shaft, any mineral or any quartz or other

rock in place bearing mineral, and if so, Avhat?

A. From my experience in mining' I saw nothin?; to

indicate any mineral-bearin'j; quartz, either in the shaft

or drift. I also examined both drifts for that purpose.

T found no mineral or mineral-benrinp; rock in all my ex-

amination in either the shaft or drifts.

Q. Is there! anything at all to indicate mineral at the

bottom of that shaft? A. Nothing at all.

Q. What did you find at the botfom of the shaft, be-

sides the rocks and dirt?

A. I found an old rock bucket and the windlass rope,

and I should judge they had been there at lea^t three or

four years, by the state of the rope.

Q. T understand you examined the other tunnel about

J '30 feet from the shaft? A. Yes.

Q. Now, from your ^'xaminatio!? and from tlie appear-

ance of this second tunnel, how long would yon say it

was since there had been any Avork done thei*e?
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A. I can't tell exactly, but by the looks of the tim-

ber, I should think about 5 or years. Ther»' has been

a cave from the toj> about 7 or 8 feet from tlie moutli of

the tunnel, and it has broke the side lajj^gin^^s from the

«i<le of the tunnel. The gravel and blue clay is still in

the tunnel and reaches up to within two feet of the top,

with jusit enough space for a man to crawl through.

Q. Now, outside of the«e workings, have you been

over the claim, for the purpose of ascertaining whether

there is, anywhere on it, any disclosure of rock or other

mineral-bearing rock in place?

A. I was over the surface of the claim the other day

with INfike Dunn. Tom Smith, Charles Brow^n, and never

saw anything except to the south of the shaft that bears

any indications of quartz.

Q. State how extensively you went over this claim

with these other men you mentioned?

A. I started from one end of the claim and went to

the other, found no croppings except what I have just

stated, which is south of the top of the shaift about 2^0

feet.

Q. (Is that on the tide flat, or in the butte?

A. It is on the tide flat.

Q. Is it within the ebb and flow of the tide?

A. It is, and is just a bunch of quartz sticking out

with no mineral in it that I could see.

Q. From the mouth of the tunnel, or the dump, to-

ward the north end line, did you find auy in<lioations or

croppings of quartz or mineral-bearing rock in place?
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A. I saw no croppings from the northwest end of the

tunnel on up to tlie north end line.

Q. Assuming that the location stake of this claim

was at or near the dump at the mouth of the tunnel and

that that, the southeast end line of the claim would be

at this point, state whether or not as the result of your

examination you found anywhere, either in the workings

or on the surface, any quartz or mineral-bearing rock in

place, up to the northwest end line?

A. Between those points I sa^v nothing to indicate

mineral-bearing quartz, or other rock.

Q. Has there been any work done along the surface

ground except the workings you have described?

A. There has been none.

Q. What positions have you held in any of the mines

you have worked, since you have been) in Alaska?

A. I was mining foreman for the Ebner Gold Mining

Company from 1897 to 1899; also mining foreman for the

Mellen Mining and Manufacturing Company at Seward

City from 1899 to 1900.

Q. In your capacity as foreman of these two mine^,

you had full charge of the rock work, as I anderstand it?

A. I had.

Q. Have you any proi)erty interests in any of the

land within the Bonanza claim boundaries, or are you

interested in the outcome of these suits, in any way*^

A. I am a disint(Tested party.

Q. From your experience I suppose you are some-
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what familiar of the cost of the sort of work \vl\ich has

been (lone on the Bonanza Claim? A. Yes.

Q. Give us your best .judj^ent as an estimate of

what this work on the Bonanza Claim v.oiiM cost—by

the foot?

A. It would co»t, to sink the shaft, 1 should judgie

about $12.00 per foot; the main tunii(;l could be driven

for about |8.00 and the crosscuts about $12.00; and the

other tunnel, where the cave is for about |7.50 per foot.

Q. Do you consider the work that shows there now

as development work from its ap])earance or merely to

show a compliance witli law as to assessment work from

year to year?

A. I should say it was just in compliance wiih law,

or an attempt at it, to be assessment work.

! June 19th.

MIKE DUNN, beinc: duly sworn, testified as follows:

Q. State your name, age, place of residence and occu-

pation?

A. Mike Dunn: 46 years; Juneau, Alaska ; miner.

Q. How long have you been mining?

A. Over 20 years.

Q. Principally quartz? A. Yes, sir.

Q. How long have you been in Alaska?

A. Twenity-one or twenty-two yeansi altogether, and

and In this mining district since thei faill of 1880.

Q, Do you know the property commonly called the

Bonanza liOde Claim, here in this townsite?

A. Yes, sir.
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Q. Have you ever been on the ground, and when was

the last time?

A. I have 'boon there at work since last Monday noon.

Q. You may staite what development work or work-

ings in the way of drifts or tunnels you saw there?

A. There is a shaft, tunnel and two crosscuts, and

another tunnel about 150 feet to the north.

Q. ]Mow you may state what examination you made

in these workings with a view to ascertaining whether

there was any mineral or mineralized rock in, or about

them?

A. I got s-ome samples out of the bottom of the shaft

and along both sides, also out of the tunnels and out of

the two crosscuts.

Q. How did you take these samples?

A. I had r pick and took samples a few feet apart

wherever I could get them.

Q. What did you do with the samples?

A- I gave them to ^Fr. Olds.

Q. Now, state whether or not in sielectingi these siim-

ples you sought to get pieces that would bo likely to

carry mineral if there was mineral in the ground?

A. I took the samples just as they came and didn't

pick what I thought was the best or the worst.

Q. From the examinati(»n you made of these woi-k-

ings state whether or not there was any mineral-bear-

ing rock there?

A.. I didn't see any mineral except in the north cntss-

cut of the main tunnel. This was a little piece of quartz
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and slate mixed. It carried some pyriies of iron; 1 saw

no free gold. Mr. Olds has this sample with the rest.

That was all the mineral 1 found.

Q. From your experience as a miner and upon the

examiniaition you made of these workings, what value

would you put on the gi'ound for mining purposes?

A. I don't think it could be made to pay as it now

stands. It wouldn't pay to put a mill on it.

Q. Did you make any examination of this Bonanza

Lode Claim outside of the drifts and the shaft?

A. I went over the surface from one end to the o-ther

yesterday—went up to the north end and then came

back to the south end examining the ground as we went

along. James Joyce, Tom Smith and Charles Brown

were with me.

Q. Do you know where the lines of the claim are, as

claimed by the Bonanza owners?

A. Yes, I know approximately vei'y nearly where

they are.

Q. This examination you and the others made was

within the lines of that claim, was it not? A. Yes.

Q. What was the object in your going over the

ground? - ^^i\-

A. We went over the ground for the purpose of fii^d- i

ing whether there was any surface croppings, but didn't

find any on the surface.

Q. Did you find anything to indicate the presence of

mineral? A. No.

! \
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MARTIN GEOKGE, being duly sworn, testified as fol-

lows:

Q. State your name, age, residence, occupation?

A Martin George; 42; Juneau, Alaska; miner.

Q. How long have you been engaged in mining?

A. Twenty-nine years.

Q. Quartz or placer, A. Quartz.

Q. How long have you been !n Alaska?

A. A little over four years.

Q. What part of Alaska?

A. Sheep Creek, Berner's Bay and in and about

Juneau.

Q. Wihat positions have you held?

A. Foreman at Sheep Creek, foreman of the Kensing-

ton at Berner's Bay. As such foreman I had charge of

the rock work at these mines.

Q. Do 3'ou know the mining claim commonly called

the Bonanza on the Juneau townsite? A. Yes.

Q. Have you ever been on the claim?

A. I have been over the ground several times without

any special object, but I went through the workings yes-

terday.

Q Tell us what you found in the way of Sihafts, drifts

or other workings on the property?

A. 1 found a tunnel or drift about fifty feet long, al-

most at the ud of this tunnel there were two crosscuts,

one 71/2 feet and the other 10 feet. At the mouth of the

main tunnel there was a shaft 47 feet deep, 150 feet north

of this tunnel there was another tunnel about 20 feet

long.
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Q. You may state what examination yon made of

these workinj2^s for the purpose of ascertaining^ whether

or not there was any mineral -bearing: ro<'k in place or

other quartz?

A. I took a small pick, broke off particles of rock all

over the entire working to see if there was anything

worth sampling. I did not preserve the samples as I

did not see anything worth sampling.

Q. State if you found in any of these workings any

mineral bearing rock?

A. I saw a few spots of white iron or iron pyrites.

Q. Was there any continuous formation anjwhere in

the workings of that character?

A. None whatever.

Q. Did you find anywhere in the workings anything

in the way of what is commonly called among miners

a mineral-bearing lode or vein?

A. There were some stringers of quartz, but they

were perfectly barren.

Q. Did any of these workings disclose anything like

a defined lode or vein? A. No, sir.

'Q. What is the character of the country rock?

A. Slate.

Q. From your experience as a miner and from your

examination of the workings on this property, what

value, ii" any, has the claim for mining purposes?

A. I should say the claim was valueless as a mining

property. •

i

(
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Q.. As to this second tunnel, the one 150 feet north

of the shaft, what was the appearance of that as to being

recently worked or otherwise?

A. The timbers were all rotten, and the sides were

caved in. The gravel and earthy matter from the cave

is still in the tunnel, within 18 or 20 inches of the roof

on one side—about room enough for a man to crawl

through.

Q. AVhat is the country rock there?

A. This country rock is just slate, no mineral in it

whatever.

THOMAS SMITH, recalled, testified as follows:

Q. How recently have you been on the workings of

the Bonanza claim? A. Yesterday.

Q. Describe what you saw there in the way of drifts,

shafts and other workings?

A. I saw all the work which has been done consist-

ing of a shaft, two tunnels and two crosscuts.

Q. When did you first commence to work there pre-

paring for the examination of these workings?

A. Last Friday afternoon, June 14th.

Q, Were you one of the party who cleaned out the

«haft? A. Yes.

iQ. How much water was in it?

A. It was within 10 feet of the top.

(}. What did you find in the bottom of the shaft when

vou got the water out?
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A. Fouucl a lot of rock and dirt, an old bucket and a

vope for hoisting.

Q. From the appearance of the rope, bucket and the

dirt in the bottom of the shaft, how long would you

judge they had been there?

A. 1 would judge about five or six years:

Q. Could you give us any idea where these rocks came

from which were in the shaft?

A. They looked as if they came from the beach, they

were washed smooth.

Q. Did you examine these workings for the purpose

of finding whether there was mineral-bearing rock there?

A. No, but I went over the surface.

Q. Who was with you went over the surface?

A. Mr. Joyce, Brown and Dunn.

Q. Do you know where the Goldstein lines are situ-

ated?

A. Yes, one of the original locators showed them to

me.

Q. And the examination you and these other gentle-

men made was within these lines?

A. Yes, I went with them to show them the boundary

lines.

Q. Were you with them all the time?

A. Yes, I was with them more or less all the time.

Q. Did you find any croppings or mineral bearing

rock on the claim? A. No, I didn't.

Q.. What was the condition of the mouth of the tun-
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nel ami the shaft when you first went there to work

with reference to being closed or otherwise?

A, The shaft and mouth of the tunnel were closed

up—covered over with boards.

Q. Was there anything about the dump indicating

that any work had been done there recently?

A. No.

Q. Have you been at the tunnel and shaft within the

last few years any time beside when at your work the

last two weeks?

A. Yes I have, about two months ago I was there, and

once last summer. I may have been there frequently

during the last 4 or 5 years.

Q. When you were there last summer was the mouth

of the shaft and tunnel boarded as you found it the other

day? A. Yes.

GEOEGE W. GARSIDE, being duly sworn, testified as

follows: I '

_^

Q. What is your name, age, place of residence and oc-

cupation.
I

A. George W. Gamde; 54 years; Juneau, Alas^ka;

mining engineer and United States deputy surveyor.

Q. I believe you testified a few days ago in the cases

of Frank W. Young and others regarding this Bonanza

claim, did you not? A. Yes, sir.

iQ. And you are the surveyor who surveyed the claim

originally and who surveyed the townsite of Juneau?

A. Yes. I made the official survey both of the Bon-
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aiiza claim and the townslte, and am familiar with the

ground.

Q. When did you la'st visit the workings on the Bon-

anza claim? A. On the 18th of June, 1901.

Q. Did you take measurements and make a surve}'^

of these workings?

A. I made an accurate survey with a transit and a

steel tape line.

Q. As the result of that survey, or part of it, have you

made a diagram showing the workings on the claim, etc.?

A. Yes, sir, I made two diagrams, one a vertical and

one a horizontal diagram, both on the same sheet.

(Counsel presents the witness with the diagram and

ask"5 if that is the diagram he refers to.)

(Witness answers:) Yeis, it is.

A. The upper section on the paper represents the

horizontal plan of the underground w^orks, showing the

shaft with the main tunnel and three small crosscuts.

This plan also shows the dump and the margin of Gasti-

neaux Channel. It also shows the strike of the lode

line as shown to me by Nadeau when the claim was or-

iginally surveyed. Nadeau was one of the owners at

that time. The lower section on the map shows the ver-

tical section of the mine, showing the main tunnel, the

small drift and the depth of the shaft; and also the dump

and water level at high tide. This plan is drawn on a

scale of 10 feet to the inch—distances in feet given in

figures, showing the dimensions of the underground

workings. These plans are drawn to scale. The upper
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section of the map shows the trend of the tunnel which

bears N. 33x30 E. 43 deg. 30 min. E. On this section also

the meridian is shown with a magnetic variation of 30

deg. E. of N. Each of these plans bears my name and

oflficial title made by a rubber stamp.

(Counsel now offers in evidence the plan described by

witness, which is received by the referee and marked

Exhibit No. 4 in case Xo. 921.)

Q. How far is the mouth of the tunnel vertically,

from the sea level at mean high water mark?

A. About four feet.

RICHAKD JOHNSON, being duly sworn, testified as

follows

:

Q. State your name, place of residence and occupa-

tion.

A. Richard Johnson; Juueau, Alaska; miner.

Q. How long have you followed the occupation of a

miner?

A. I have been connected with mining for the last

thirty years.

Q. How long have you followed the mining business

in the vicinity of Junc^au, Alaska?

A. Sixteen years.

(}. Are you familiar with the Bonanza, or Goldstein,

mining claim?

A. Yes, I am familiar with it. I live near the lower

end of it, and have lived there for about seven years.

O. Do you know of any workings on that claim?
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A. Yes. There is a crosscut there; also two lateral

drifts from the crosscut; there is also a shaft sunk from

the floor of the crosscut.-

(2. Is what you call the crosscut very often spo*ken

of as the tunnel? A. Yes.

Q. When were you at the workings?

A. I was there three days ago.

Q. Now, you may state what occurred when you were

there and what examination, if any, you made?

A. I examined the crosscut; also the lateral drifts

from the tunnel. In the south end of the lateral drift

it shows little bunches of quartz, but nothing of a de-

fined ledge.

iQ. Do these little bunches of quartz you refer to bear

any mineral or not? A. They seem to be barren.

Q. State if you broke off any of the quartz?

A. Yes, I broke off some of it, and made a pretty thor-

ough examination of it.

Q. State what examination you made, and what you

sa>w in the main tunnel, the other lateral and the shaft?

A. I went down the shaft and examined the bottom

of it, and also the sides of the shaft. The bottom of the

shaft doesn't show any ledge whatever. On one side,

the northwest side, it shows a small kidney of quartz,

probably about eight inches wide. I discovered no min-

eral in the quartz. From my examination of the shaft,

tunnel and drifts I don't consider the mine has any value

as a lode claim whatever.

Q. Do you know, of your own knowledge, of any out-
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croppings of mineral elsewhere above the tide water and

within the boundaries of this claim?

A. There is a quartz outcrop on the fajce of the bluff,

just about level with tide water, south of the tunnel.

It appears to be barren quartz.

Q. Were you familiar with this claim about the time

tV'hen a man by the name of Tripp was doing scwne work

there, six or seven years ago?

A. No, I wasn't familiar with it, altliongii I knew

that Tripp was sinking a shaft over there, and I have

been past there when he was working there.

Q. About how many years ago was that?

A. As neiar a« I can recollect, it was about six years.

IQ. Did you see the mouth of the tunnel and mouHi

of the shaft and the working's there at that time?

A. Yes.

Q. vState if you have been nlnno- by the workiTip,s

from time to time since Tripp was working there?

A. Yes, I have. Probably six or eight times a year.

Q. What is the state of advancement of the develop-

ment work during the years subsequent to Tripp's work

there?

A. From the time Tripp quit working there, as near

as I can observe, it don't appear any different.

Q. Do you mean that there does not appear to be any

more work done at the tunnel and shaft than there was

done when Tripp stopped work?

A. It looks just the same on the outside.

Q. W>reyou ever at the workings when Tripp or any

of the miners helping him were working in the shaft?
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A. Yes, I was at the mouth of the drift wh^n they

Avere working in the »haft. The month of the shaft is

Yi^ht at the mouth of t'he drift.

Q. About what depth was Tripp and his men work-

ing at in the shaft at that time?

A. I don't know how deep they, were, but should say

they were beyond 20 or 30 feet in depth.

Q. How far had they run the tunnel or cross-cut you

speak of at that time?

A. I don't know; I wasn't in the tunnel at that time.

GEORGE HARKEADER, being duly sworn, testified

as follows:

Q. State your name, place of residence, and occupa-

tion? '

A. George Harkrader; Juneau, Alaska; miner.

Q. How long have you been a resident of this part of

Alaska? A. Since April, 1881.

Q. State what experience you have had as a miner

in Alaska—in the vicinity of Juneau.

A. I have been mining since I came to Juneau, in this

vicinity.

Q. State what familiarity you have with the Bonanza

or Goldstein mining claim?

A. Well, I have been familiar with that claim since

1887, and live on the claim.

Q. Were you familiar with the work done by Tripp

on the Bonanza claim? A. Yes, sir.

Q. About when was that?

A. To the best of my recollection it was in 1894 or

1895.
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Q. Of what did that work consist?

A. It consisted of a tunnel, with two small drifts run-

ning off from the main tunnel and a drift at the mouth

of the tunnel.

Q. About what was the depth of the shaft wneii

Tripp quit work there in 1894 or 1895?

A. I should judge it was somewhere between 30 and

40 ft. deep.

Q. What was the apparent depth of the tunnel?

A. I should judge the tunnel was in about 50 odd feet

at that time.

Q. Have 3'ou been at the workings recently, and. if

so, when?

A. I was over at the workings a few days ago—last

Monday —
Q. What was the state of the work when ynu were

there last Monday as compared with the condition of the

work when you were there when Tripp was working, in

1894 or 1895?

A. To all appearances there is no change in the

work, except a small drift running from the main tunnel

on the right hand nide about ten feet long.

Q. Did you go to the end of the tunnel and drifts,

when you were there Monday last?

A. Yes, I did.

Q. State v.iiat, if any examination, you made of the

walls of the tunnel and drifts?

A. I was in the tunnel and drifts and looked at thein

without making any particular examination. I looked

at the walls and saw there was some little quartz in

them, of a barren nature.
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Q. Stale if you sfiw any mineral anywliere within the

tunnel and drifts?

A. I did not see any mineral there.

Q. What do you know as to the condition of the

mouth of the tunnel and shaft durinsr the years follow-

ing Tripp's work?

A. The mouth of the tunnel was boarded up, and the

shaft was covered overwith boards, and every time I have

seen it since it has been in that condition with the ex-

ception of one time, that was in 1898, when Mr. Olds

asked me to go in the tunnel with him and get a sample

of ore. The boards at the mouth of the tunnel then were

down, but the shaft was covered over.

Q. Is there any appearance at the present time of any

actual mining development of the claim?

A. No, sir, there is not.

Q. Was tihe boarding up of the tunnel and shaft soon

after Tripp's work there, or when wasi it?

A. The shaft was covered up right away after Tripp

quit work, and the tunnel was boarded up within a

month of that time.

Mr. G. W. GARSIDE recalled:

Q. You know the witness, Mr. James Joyce?

A. Yes, sir.

Q. In his testimony he stated something about a

bunch or slab of quartz lying southeast of the mouth of

the tunnel. State if you know where that is.

A.. Yes, I (know where it is.

Q. Did Mr. Joyce call your attention to it?

A. Mr. Joyce described it to me, and T went to look
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at it ; I found it to be a kind of slab of crystallized silica,

sometimes called quartz, stuck on to the country rock,

and has no indication whatever of mineral, and below

hijxh tide on Block C, Government Reservation No. 1,

(Plaintiff offers in evidence certified copy of the com-

plaint in case No. 170, in the United' States Districi

Court for the District of Alaska, entitled United States

vs. William Hennini?, in conjunction with the certified

copy of the judgment in said cause already in evidence

and duly marked as an exhibit; and also in conjunction

therewith offers in evidence certified copy of the writ of

assistance in the same case as the marshal's return there-

to as endorsed thereon, which complaint and writ were

received in evidence and marked respectively and

No. 7.)

(Plaintiff also offers in evidence copies of the com-

p'aint and decree and writ of poss^ession with the mar-

shal's return thereto endorsed thereon in the case of

Ignited States vs. Louis Nadeau, No. 171, of the United

States District Court, such copies being duly certified

by the clerk of the Court and attached together so as to

constitute one paper, which was received in evidence and

marked Exhibit No. 8.)

(Plaintiff also offers in evidence copies of the com-

plaint, decree, writ of possession and the marshal's re-

turn endorsed thereon, all duly certified by the clerk of

the Court, in cause 172, of the District of Alas'ka, entitled

T'nited States vs. A. Wair, which was received in evi-

dence and marked Exhibit No. 9.)

(Plaintiff also offers in evidence the complaint, amend-

ed complaint and separate answers of defendants, and



SG Anna Goldstein vs.

(Testimony of George W. Gamde.)

decree and writ of possession with marshal's return

thereto endorsed thereon in cause No. 174, of the said

District Court, entitled United States vs. :^^rs. H. E.

Heppner and F. F. White, all duly certified by the clerk

of said Court and constituting one document, Avhich was

received in evidence and marked Exhibit Xo. 10.)

June 20th, 1901.

THOMAS GEORGE, being duly sworn, testified at,

follows

:

Q. State your name, residence aad oc-cuputlon?

A. Thomas H. George; Juneau, AJaska; at present

mining engineer and United States Deputy Mineral Sur-

veyor.

Q. What has been your occupation prior to the pres-

ent time?

A. Prior to the last ten or tvrelve years, I was en-

gaged in mining.

Q. Whereabouts have jou chiefly been engaged in

mining?

A. The greater part of the time in the State of Ne-

vada.

Q. About how many years altogether have you bee/-

engaged in mining? A. Very nearly 20 years.

Q. How long have you been connected with the min-

ing industry as a mine engineer in Alaska?

A. About seven years.

Q. What part of Alaska have you been so engaged?

A. In southeastern Alaska—at Juneau and vicinity.

O. Stato what mining enterprises or companies you
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have l»peu conueeted with in Alaska, and in what capac-

ity.

A. I have been connected with the Berner's Bay Min-

ing and Milling Company, the Northern Belle Gold Min-

ing Company and the American Gold Mining Company,

in the capacity above mentioned—that is, mining en-

gineer.

Q. Have these companies been, and are they, goin::i;

concerns and producing mines?

A. They are going concerns and have produced vrvy

largely up almost to the present time.

Q. Do you know where the Goldstein Mining Claim

is, near the town of Juneau, and if so, state what knowl-

edge you have of that claim and how you acquired iliat

knowledge?

A. I am somewhat familiar with the Goldstein claim

known as the Bonanza Lode, situated at, or near Juneau,

I acquired knowledge of the claim by visiting the point

vrhere some development work has been made, on one

or more occasion, and by general knowledge of the sur-

face ground embraced in the claim, from my residence in

Juneau.

Q. Where is the development work you refer to lo-

cated and of Vvhat does it consist?

A. It is located near the south end of the claim on

the beach, just above extreme high tide, within about

1.50 feet of where the courthouse formerly stood. The

development work being in a southwesterly direction,

or toward the water, from the old courthouse site, or

where the old courthouse stood. The development work

consists of a crosscut tunnel, about 40 feet in length from
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which two small drifts have been driven, one 10 feet the

other 5 feet—the drifts being on opposite sides of the

crosscut tunnel. At the mouth of the crosscut tunnel

there is a shaft about 45 or 50 feet in depth.

i.}. State if 3^ou went into these workings and made

any measurements or examination?

A, I visited the workings on the 17th of June, 1901,

but made no measurements. The measurements above

given w^ere estimated. I examined the workings with

a view of ascertaining if they showed a vein or any min-

eral value.

Q. Did you go down into the shaft, and if so, state

what you found to exist there as to the presence of a

vein or any mineral showing?

A. I did. There is no vein nor anything in the na-

ture of a vein. On the sides and ends of the shaft there

are bunches of quartz and spar from the top to a point

very near the bottom, but no quartz at the bottom. The

quartz is perfectly barren, containing no mineral what-

ever of value.

Q. Did you make a like personal examination of the

tunnel and drifts and if so, state what you found there-

in as to veins or rock in place or mineral showing?

A. I made an examination of the tunnel and drifts.

The character of the rock at these points is almost iden-

tical with that described in the shaft. There is no vein

in the crosscut or in the drifts. There are a number of

bunches of quartz to be found on the sides of the cross-

cut and drifts, but they contain nothing of value. The

only mineral I saw was in the face of the drift on the

right-hand side of the crosscut. It was a spot of iron
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pyrites, about an inch or an inch and a half in size and

was in the country rock. From the character of it, I

should not judge it carried any value.

Q. Was your examination of the tunnel, drifts and

shaft a pretty thorough one?

A. As thorough as was necessary to convince one hav-

ing any knowledge of mining operations as to the value

of what was exposed in the workings.

Q. What conviction have you as to the mineral char-

acter of the ground you examined and its value for min-

ing purposes?

A. It has no value whatever for mining purposes so

far as the workings show.

Q. Did you ever visit the surface of the Bonanza

claim other than at the workings you have just de-

scribed?

A. I have been on the surface of the claim at other

points no doubt, manyl times, but not with a view of ex-

amining the claim.

Q. Did you ever see any other development work

anywhere on the claim except at the point you have tes-

tified to? A. I did not.

Q. Did you ever notice any water power facilities any-

where on the claim? A. No.

Q. About what could the tunnel, drifts and shaft be

run for? A. About |1100.

CHARLES S. BROWN, being duly sworn, testified as

follows:

Q. State your name, place of residence and occupa-

tion?



90 Anna Goldstein vs.

(Testimony of Charles S. Brown.)

A. Charles S. Brown; Juneau, Alaska; minor and

prospector.

Q. How lonp: have you followed mining and pros-

pecting; in southeastern Alaska? A. For nine years.

Q. Do you know where the Bonanza, sometimes call-

ed the Goldstein, Lode Claim, is? A. Yes.

Q. State if you have ever been on the claim referred

to?

A. Yes, sir. I was over there last Friday, June 14th,

1901, begun wor*k there and worked four and a half days,

until Tuesday or Wednesday of this week.

Q. At what point on the claim were you during the

four or five days you have testified to?

A. It was about the center of the claim where there

was a shaft and tunnel.

Q. Where is this shaft and tunnel with reference to

tide water?

A. Between four and five feet above high-water mark.

Q. In what condition did you find the mouth of the

shaft and tunnel?

A. There were some old boards on the shaft covering

it over and there was grass and weeds and bushes hang-

ing down over the shaft like, which we cut off to make

a place for the windlass. The mouthJ of the tunnel was

boarded in.

Q. State what you did during the four or five days

you were working there.

A. Mr. Joyce, Mr. Smith and myself tooli the boardw

off of the shaft, put the windlass and rope in place, which

had been prepared for us, hoisted the water, and when

we got near the bottom of the shaft we hoisted out the
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dirt. We- took out an old rock bucket and rope, two

gads and one drill and mixed broken rock.

Q. About how much of this rubbish did you hoist

out of the shaft? A. Between 2 and 2*i tons.

Q. From the amount you hoisted and the dump it

made, how much would you judge that it filled up the

shaft at the bottom? A. About 18 or 20 inches.

Q. Did you go down in the shaft yourself?

A. I was down in the shaft before we hoisted the

water to take out some floating boards, but not after the

water was out.

Q. About how much water was in the bottom of th©

shaft? A. About 37 or 38 feet.

Q. Had there been any development work done on

the shaft or tunnel recently?

A. There didn't appear to have been.

Q. Did you go to any other poi-tion of the Bonanza

claim?

A. Yes, sir. We came along the beach to the shaft

and from there we went over the claim to the north end.

Q. Did you see any other development work on the

claim? A. No, sir.

Q. Did you see any outcropping of any vein matter

or mineral-bearing rock anywhere on the claim?

A. KSouth of the shaft there is a little cropping, which

appears to be white barren quartz. I saw no mineral.

There are small bunches and little stringers where they

started the shaft. I saw no outcroppings anywhere else.

Q. Did you see any gold, or any other mineral any-

where on the claim? A. No, sir.
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JOHN O. DAVIE'S, being duly sworn, testified as fol-

lows:

Q. State your name, i^Iaee of residence and occupa-

tion.

A. John G. Davies, Juneau, Alaska; a.ssayer and an-

alytical chemist.

Q. Hovr long have you followed your profession in

Alaska, continuously?

A. Four years and a half continuously. I was here

in an exploring capacity twelve years ago, and was en-

gag(^d in my profession during that time.

Q. How long have you been engaged in your profes-

sion altogether, and state what mining regions you have

been engaged in?

A. The majority of the time, covering a period of

27 years, for a number of years in San Juan county,

Colorado, and of a number of other counties in that State.

Have also engaged in my profession in Washington.

Q. State whether or not you are engaged in the busi-

ness of milling ores in Alaska?

A. Yes, I am engaged in milling ores in Alaska.

Principally testing for the public.

Q. How large a mill have you in Alaska?

A. A three-sitamp mill, concentrator and ore-crush-

ers, with a capacity of three and a half or four tons per

day.

Q. About what has been the extent of your assaying,

analyzing and milling work in Alaska, Mr. Davies?

A. In the past 4^ years it would probably approxi-
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mate 5,000 samples, that is assays. Mill tests would ai>-

proximate about 25 to 28 different samples, varying from

one to ten tons each. This last work has been per-

formed within the past two years, since the mill was

erected.

Q. Mr. Davies, have you ever made any assiays of

ores taken from the Bonanza lode claim, purported to

belong- to the Goldsteins, situated in Juneau, Alaska?

A. I have assayed ores handed to me by Mr. John

Olds, which he told me were taken from there, a certifi-

cate of which is before me now.

'Q. Have you ever, of your own personal knowledge,

seen any of the Bonanza rock?

A. Yes, I have.

Q. Did this rock, handed you by Mr. Olds, and stated

by him to be from the Bonanza claim, resemble the Bo-

nanza rock as you had personal knowledge of it?

A, Yes, it had every appearance of being the 'same.

Q. State how many assays of different samples,

handed you by Mr. Olds, you made?

A. I made nine determinations from four samples

which were handed me—eig'ht of those determinations

were duplicate fire-assays of the four samples which he

delivered.
j

Q. If you identified these samples which were handed

you by Mr. Olds, please state how and what results you

reached after duplicate examinations and analyses of

each sample?

A. I identified by the numbers, 1, 2, 3, and 4, and
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analyzed them under these numbers in duplicate. No.

1 gives result as follows: Gold, slight trace; no silver.

I found no mineral value in thiss sample whatever.

No. 2. Slightest trace of gold, together with a trace

of silver. No mineral value.

No. 3. Trace of gold; trace of silver. No mineral

value.

No. 4. No gold; trace of silver. No mineral value.

This work was performed in duplicate assay, and cor-

responded in every respect witih the values noted in the

certificate and to the values I have stated. A weighted

portion of Nos. 1, 2, 3, and 4 were taken together and

listed as No. 5, and appearing on the certificate as such

number. I treated same by amalgamation for the pur-

poses of determining the presence of metallic gold which

might be contained in the sample. My determination

failed to disclose the presence of any metallic or free

gold in said sample. No. 5. I am positively convinced

that the samples submitted to me contained no value

whatever.

Q. Do you mean by the term metallic gold what

miners sometimes call free gold? A. Yes.

iQ. What is the meaning of the word trace, as applied

to the amount or value in a given sample?

A. In gold anything under ten cents per ton is called

a trace; a slight trace is still under that. A trace of

silver would be considered twelve cents, and in this par-

ticular instance my statement is under six cents.

When performing work for prospectors the values in
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gold under 40c. in gold is listed in that instance as a

trace; anything in silver under 30c, is listed as a trace.

Q. Is it the prospector's estimate of a trace that you

refer to in your testimony given here?

A. No, it is the trace applying to the treatment of

milling samples, and especially that of low grade tail-

ings.

Q. Then, do J understand that you worked it down

finer in the Bonanza samples to try to find mineral value

than you Avould on the samples brought in by the aver-

age prospector?

A. Yes, much finer. The average prospector disre-

gards anything below 30c. in silver and 40c. in gold.

(.}. Did you discover the presence in the samples you

testified to, of any other mineral than gold and silver?

A. No reaction indicating the presence of other min-

eral in the operation, and in fact I am convinced that no

other mineral of any value exists in said samples.

Q. Have you had actual quartz mining experience,

Mr. Davies?

A. Yes, for a number of years. I at present own a

mine in Alaska, and have worked it for a number of

•years.

Q. Under the most favorable conditions that can ex-

ist can rock such as you have testified to be profitably

mined and milled or reduced in any other way?

A. No, it cannot. The samples cannot be treated

with profit under any condition.

il. Mr. Davies, in the several assays you have tesU-
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fied to (lid you set down the results of your a«says in

writing? A. I did.

(J. Where are those "writings?

A. I hand them to you.

il Do these two papers, called Certificate of Assay,

fully and completely representt the results of your as-

say work? A. They do.

(Counsel for plaintiff offers in evidence two Certifi-

cates of Assay, dated June 21st, 1901, attached together

and asks that the same be received and marked Exhibit

No.
, in case 921.)

JOHN OLDS, recalled.

Q. Have you any assays made of the rock refei-red

to in your testimony rela/ting to samples tal^en from the

Bonanza, or Goldstein, claim?

A. On the morning of the 21st of June, 1901, 1 handed

the four samples that I have testified to to John G. Da-

vies for assay. He showed me the results of the assays

on the evening of the same day. I had only four sam-

ples. I testified to four or five, but there were only four.

Martin George was going to hand me a sample, but,

after looking at it, he threw it away, saying it was not

of enough value to make an assay.

O'SCAiR FOOTE, being duly sworn, testified as fol-

lows:

Q. State your name, residence and occupation.

A. Oscar Foote; Juneau, Alaska; attorney ait law.

Since 1898 I have been the retained counsel of a number
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of the lot-owners occup3'ing the ground within the Bo-

nanza lode claim, near Juneau, Alasika, and as sucih at-

toi nev, I prepared adverse claims against the Bonanza

Lode Olaim Application for Patent and within the sixty

day period of publication of notice of the said Bonanza

mineral application, viz: On the 10th day of April, 1899,

I tiled in the United States Land Office at Sitka, Alaska,

Adverse Claims for each of the following plaintiffs: Karl

Koehler and Ed. James, occupants and possessory own-

ers of Lot 5, Block A of the townsite survey at Juneau,

Alaska; Charles W. Garside, occupant and possessory

owner of Lots 3 and 4, Block D of the said town; Jay

Decker and Ed. Decker, occupants and possessory own-

ers of Lots 2, 6, 7, and Block 30, and lot 3, in Block B in

the said town; Lewis Lund, occupant and possessory

owner of Lot 7, Block 7 in said town; William Nelson,

a parcel of ground immediately in front of Block F in

said town Emory Valentine, occupant and po'ssessory

owner of Lot 1, Block 30, lots G and 7, Block 31 of said

town; John Pryor, occupant and poissessory owner of

Lots 3 and 4 in Block 20, in said town; Bufus Lowe, oc-

cupant and possessory owner of Lots 1 and 2, Block 2u

of said town; Edward Webster, occupant and possessory

owner of Lots 7 and 8, Bloc^k 1 in said town; Oscar W.

Ashby, occupant and possessory owner of Lot 8, Block

6 of said town; John McKay, occupant and possessor^'

owner of Lot 5, Block 20 in said town; W. J. Henning,

occupant and possessory owner of east half of lot 1,

Block 7 in said town; B. J. Hiltz, occupant and posse<4sory



DS Anna Ooldsteiti vs.

(Testimony of Oscar Foote.)

owner of Lot 5, in Block B in said town; Thomas Smi^b,

occupant and possessory owner of Lot 1, Block 22 of

said town; William Millow, occupant and possessory

owner of Lot 1, Block 30, in said town; E. J. Elliji^en,

occupant and possessory owner of Lot 8, Block, 20, in

said town, and Lot 6, in Block 2il, of said town; George

W. Garside, occupant and possessory owner of Lots 3

and 4, Block 30, of said town; Karl Hens, occupant and

possessory owner of Lot 2, Block 29, of said town; George

Harkrader, occupant and possessory owner of Lot 1,

Block 29, and Lot 8, Block 22, of said town; the Ameri-

can Gold Mining Company, occupant and possessory

owner of Lots 4 and 5, Block 7, of said town; J. W. Mc-

Farland, occupant and possesisory owner of Lot 4, in

Block 21, of said town; C. C. Salter, occupant and pos-

sessory owner of Lot 8, Block 22, of said town; B. M.

Behrends, occupant and possessory owner of Lots 1, 2,

and 3, Block 21, and Lot 7, Block 20, of said town; C.

W. Thomas and W. E. Moore, occupants and possessory

owners of Lot 8, in Bloick 29, Lot 5, Block 30, of said

town ; L. A. Olds, occupant and possessory owner of Lot

6, Block 20 of said town; C. W. Young, occupant and

possess'Oiy owner of Lot 7, Block 6, of said town; Anna

Kelsey, occupant and possessory owner of fraction of Lot

8, Block 22, of said town; Thomas and Peter Wiberg,

occupants and possessory owners of Lot 6, Block 7, of

said town; J. G. Peterson, occupant and possessory

owner of Lots 5, 6, and 7, Block D, of said town ; Neida

Tibbetts, occupant and possesso'ry owner of Lot 1, Block



B, M. Bchrends. 99

(Testimony of Oscar Foote.)

1, of said town; A. G. Brown, occupant and possessory

owner of Lots 3 and 4, Block E, of said town.

I paid the filing fee of $10.00 to the Register and Be-

ceiver of the Sitka Land Office in each of the cases men-

tioned, and I hold receipts from those officers.

A. K. DELANEY, being duly sworn, testified as fol-

lows :

I am the attorney of record for the Last Chance Gold

Mining Company, plaintiff vs. Anna Goldstein, defend-

ant, in the three causes so entitled and numbered 892,

893, and 894, and am also the attorney for the plaintiff

in 895, Gorman vs. Goldstein, and also in 896 and 897,

Adsit vs. Goldstein; and on the 11th day of April, 1899,

I caused to be filed in behalf of the plaintiff in each of

said causes in the Local Land Office at Sitka an Adverse

Claim to the defendant's application for Patent to the

Bonanza Lode Claim.

(Counsel for the defendant objects to the above testi-

mony, and moves to strike out the same, because not'

the best evidence, and because the same is a conclu-

sion of the witness that the papers filed constituted in

law adverse claims.)

Case No. 921—LUND vs. GOLDSTEIN.

Oross-Examination by Mr. COBB.

Mr. OLDS called:

Q. How long have you lived in America?

A. Since 1867.



100 Amia Goldstein vs.

(Testimony of John Olds.)

Q. What country are you a native of?

A. England.

Q. Vou are from Cornwall, are you not?

A. Yes.

(i. I believe you siaid you mined some at Cornwall?

A. I did.

Q. What sort of mines? A. Tin and Copper.

i}. How long did you mine there?

A. Four years.

Q. In what capacity?

A. I was at first running an air-machine, drawing air

to the miners running a tunnel.

Q. How long did 3'ou work at that?

A. About a year.

iQ. Then what did you do?

A. I worked with a company of tributorsi in the Dol-

coathn ;Mine, drilling and blasting and doing such work

a:s they had for mo to do. Taking out ere and rodk, for

Avhich I got 40 shillings a month.

Q. How long did you work at that?

A. About three years, until I left to come to this

country.

Q. During the first year yon worked, your experience

was not such as would make you a judge of rock and

ore?

A. I was about 13-J years old, and worked at that

until I was 14 J, and couldn't be expected to have much

experience in mines in that country.
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Q. Whore did you first come to when you came to the

United States? A. Michigan.

Q. How long did you mine there?

A. About 3>i years.

Q. What sort of mining?

A. In the Calumet and Hecla Copper mines.

Q. Then where did you go to, Mr. Olds?

A. From there I went to Gold Hill, Nevada.

Q. Did you do any mining there? A. I did.

Q. What sort of mining?

A. I worked in the Crpwn Point and Belcher mines.

Q. In what capacity?

A. I was a miner, stoping, sinking and drifting.

Q. You had no position of authority in the mine, had

you?

A. I had no authority, I was not acting as super-

intendant, foreman or anything of that sort.

Q. Where did' you mine in British Columbia?

A. I worked a few months as track layer and timner-

mau in a coal mine on Vancouver Island; from there I

went to Cassiar, in B. C. also, and worked in a hydraulic

claim for about six months and then I helped, with nine

others, to run a gravel tunnel of 30€ feet.

Q. Did you come from the Cassiar to Alaska?

A. I did.

Q. What year was that? A. In 1879.

Q. You say you have mined in Alaska six years.

What six years was that?

A. I worked in the Seward mine at Sitka four months

and I woi^ked in Silver Bow Basin from the spring of

1881 to the fall of 1886.
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Q. The Silver Bow Basin was placer mining, was it

not?

A. I owned a placer, mine there and run it myself,

but in the fall of 1881, I took a contract with another

man by the name of James Martin to run a crosscut 100

feet along on the mine known as the Fuller First. That

contract was completed in April.

Q. Since then you have been engaged in hotel busi-

ness, have you not?

A. I have; since Decembt^r, 1886.

Q. During the past fifteen years then, you have had

no experience in mining?

A. I have been interested in minesi more or less ever

since I have been in the hotel business I am sorry to say,

as I have never yet made any money out of it except as

a miner.

Q. Do you own any mining claims now, Mr Olds?

A. I am interested in some.

Q. What are they?

A. They are gold and silver. I am interested in a

claim at Berner's Bay, called the Berner's Bay Claim;

and some claims at Funter Bay, too, of which I do not

know the names; have also some interests in placer

claims in Porcupine; and a claim known as the Fraction

Claim over on Gold Creek.

Q. Where is the Fraction Claim situated in reference

to the Bonanza?

A. The discovery, where the work is done, is about

2000 feet from the discovery or where there is work done

on the Bonanza.

Q. Do you remember the length of the Fraction?
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A. No, I do not. I never paid that much attention

to it. I got a fifth interest in that claim for a debt, and

had to take that or nothing, and I never measured the

claim or inquired how long it was.

Q. How long have you owned it?

A. Since 1891 or 1892, I think.

Q. You and your co-owners have kept your annual

assessment work there, have you not? A. Yes.

Q. Do you know how the claim is bounded?

A. It is bounded on the northeast side, I think, by the

Boston Groupe; on part of the southeast side, by the

townsite of Juneau, and the other part by the end line

of the Bonanza; the southwest by Calhoun^s ranch; on

the northwest there used to be a claim known as the

Early Bird.

Q. Is the Early Bird what is now known as the Nip-

and-Tuck? A. I do not know.

Q. Your discovery shaft on the fractional claim is on

the south side of Gold Creek on the Chicken Ridge, is

it not?

A. On the southeast side of Gold Creek at the foot

of the slope of Chicken Ridge.

Q. What course is the strike of the ledge on the

Fraction?

A. Well, in my opinion from that work is done there,

if there is a ledge there, judging from the discovery on

the Early Bird, it would strike the lode line betweeli

Seward street and Main street. In fact there hasn't

been work enough done in one place to determine

whether it is a bunch or a ledge.
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(I. Tho Fraction Claim, as I understand it. abuts

upon the northwesterly end of the Bonanza?

A. Part of it does. I have never seen the survey of

this claim, but, as near as I understand, just a little

piece of it, the fractional claim, abuts the Bonanza.

Q. Do you know where the southeast corner of the

Fraction is? A. No, I never saw it.

Q. Don't you know the Fraction as located is what

could be termed as an extension of the Bonanza?

A. I don't. It might be, I am not sure. It might

be termed that in the record.

Q. And the Nip-and-Tuck, or the Early Bird as it was

first called, is located on the same vein as the Fraction,

is it not?

A. It is located on the same croppings.

Q. Mr. Olds, do you know anything about a mill tesi

having been made of ore from the Fraction during the

past year or sometime there? A. Xo, I do not.

Q. Now, isn't it a fact, Mr. Olds, that the Nip-and-

Tuck or'Early Bird, and the Fraction and the Bonanza

are all on the same ledge? A. Not that I know of.

(Counsel for plaintiff enters an objection and moves

that there be stricken out all of the foregoing testimony

relating to the alleged mining claim called the Fraction,

Early Bird, Nip-and-Tuck, on the ground that it is gross-

ly incompetent and immaterial and is improper cross-

examination.)

Q. You stated on your examination in chief, Mr. Olds,

that you had no interest in this litigation, did you not?

A. I did.



B. M. Behrends. 105

(Testimony of John Olds.)

Q. You mean to 'be understood by that that you are

indifferent as to the result of the suit?

A. I meant that I had no direct property interest?

Q. You are not indifferent then as to the result of

the suit?

A. I am, as a property owner, and citizen of this

town, interested in the outcome of this suit, as I think

it is a i^eat injury to the town and know that it is in-

juring- the town greatly in reputation and financially.

Q. You feel a very great interest then and a very

great desire to see the defendant defeated in the litiga-

tion? A. He ought to be.

Q. You have been resisting the claim of the defend-

ant in this suit, in one way or another, for a greatt many
years, have you not, Mr, Olds?

A. In 1896, when the lot owners held a meeting to

commence suit to quiet title, I went to the meeting as

agent for some of the lot owners and was appointed with

Karl Koehler to collect money and pay it out for the

purposes of bringing suit, etc.

Q. Did you contribute any money of your (>w^n to-

wards that end?

A. I paid for my wife, but not anything for myself.

Q. Your wife and father in law, Mr. Pryor, have di-

rect interest in the property, I understand?

A. They have.

Q. Didn't you attend another meeting of the citizens

sometime in the latter part of the 'SO's, when application

was made for official survey held for the purpose of re-

sisting the mineral claim?

(Counsel for plaintiff objects to the foregoing question
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on the ground that it is incompetent, irrelevant, imma-

terial and improper cross-examination.)

A. There was an indignation meeting called in the

latter part of the '80's by the citizens of Juneau when

they heard that they had applied for an official survey

of the Bonanza Claim as there were three or four such

claims located and taken in different parts of the town,

just about the same as the Bonanza Claim and the peo-

ple, knowing they had no merit as mineral claims, called

thisi meeting for the purpose of putting a stop to it, if

possible, and some of the parties who had these claims

located, except the Bonanza claimants, gave their word

that they would abandon their claims. They stated that

they did not want any of the surface, that is the Bon-

anza claimants made this statement—and everything

seemed to be settled until the Bonanza claimants en-

tered a protest against the issuance of the patent of

the townsite of Juneau, in Washington, D. C.

Q. You haven't answered yet whether you attended

that meeting? A. I attended it.

Q. Were 3'OU one of the parties at that meeting that

advocated the hanging of Mr. Goldstein, unless the Bo-

nanza Lode Claim was abandoned?

(Counsel for plaintiff enters the same objections on

the preceding page.)

A. I don't know of anyone advocating the hanging

of Mr. Goldstein at that meeting. I wagi appointed on

a committee with two others to gO' and invite Mr. Gold-

stein to the meeting and we assured Mr. Goldstein that

there would not be a cross word spoken to him, or that

he would not be subjected to an insult or injury by
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anyone. The committee consisted of Mark Cohen who

was a particular friend of Mr. Goldstein and a Jew, Jack

Trimmings and myself.

Q. Did Mr. Goldstein accept your invitation?

A. He did and came to the meeting with us.

Q. And you say that was an indignation meeting held

by the citizens here for the purpose of compelling an

abandonment of his claim for mineral purposes?

(Counsel for plaintiff enters the same objections.)

A. I did not say that the meeting was held for the

purpose of compelling him to abandon the claim.

Q, Did you propose to buy his claim from him, at

that meeting?

A. I never heard of any such proposition, but several

of the business men said if he would put up a mill and

show that he could make it pay that they would sub-

scribe towards the building of it. Several of the busi-

ness men said they would subscribe that evening as

high as |500 each, if he would show that he had a mine

there that would justify a mill being built upon it.

(Counsel for defendant moves that the last two sen-

tences in the answer be stricken out because not respon-

sive to the interrogatory.)

Q. What inducements did the indignation propose to

offer claimant for abandoning the mineral claim called

the Bonanza Lode?

A. They tried to persuade these claimants that it was

doing the town a great injury and that they had not bet-

ter keep! on with' such work as it would throw the town

into litigation, stop the sale of property, etc., and that
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tlio mine had no merit and that the town could not pos-

sibly be benefited by it in any way.

Q. You took a leading part in those proceedings, did

3'ou not?

A. Not more so than anyone else, except being ap-

pointed on this committee I spoke of.

(}. Now, you rendered all the assistance you could to

the townsite claimants in the contest with the land de-

partment between the mineral claimants of the Bonanza

Lode and the townsite claimants, did you not?

(Counsel for plaintiff offers same objection.)

A. I do not remember of ever being in the courthouse

during that investigation and paid but very little at-

tention to it as our attorney. Mr. Mahony, took it in

charge and said he could manage it very well and gave

IS to understand that the Bonanza claimants didn't have

any show whatever to win and that he thought it was a

mighty easy wal'k-over.

(Counsel for defendant moves to strike out the pre-

ceding answer as wholly irresponsive to the interroga-

tory.)

Q. Now, Mr. Olds, can you give me an answer yes, or

no, to the question I asked you?

A. I did not. I wish I knew as much then as I do

now and I could have rendered them some assistance or

done some good.

(Counsel for plaintiff moves to strike all of the last

answer that is not answ^ered by a direct affirmative or

negative.)

Q. Now, Mr. Olds, you have testified in your direct

examination of taking a number of samples and making
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several examinations of tlie lode and having' some assays

made. No^y, isn't it a fact that these things were done

for the purpose of being used in evidence on this trial?

A. Yes, I had some parties examine the mine for the

purpose of examining the shaft and drift and taking .s^im-

ples to be used on this trial.

JAMES JOYCE, cross-examined by Mr, COBB.

Q. Mr. Joyce, you were employed to go over and make

an examination of this Bonanza Lode Claim, I believe?

A. Yes, sir.

Q. And as I understand your testimony in chief, you

had to clean out the shaft before you could make an ex-

amination? A. Yes, sir.

Q. How long w^ere you cleaning out the shaft pre-

paratory to making this examination?

A. Four days and four hours, that is ten hours a day.

Q. How long were you making the examination?

A. About one hour.

Q. What experience, Mr. Joyce, have you had upon

passing upon the value of mines or mining property for

proposed purchasers or owners of mines?

A. Just from the experience of mining.

Q. Have you ever been employed to pass as an ex-

pert upon the value of a mining claim?

(Counsel for plaintiff offers objections on the ground

that the witness on direct examination submitted no tes-

timony to indicate that he made an expert examination

of the Bonanza Claim.)

A. No, not before this time.
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Q. This, then, was your first experience in passing

upon a mine as an expert?

A. Yes, my first experience as experting.

Q. Mr. Joyce, do you consider that in one hour's ex-

amination of a mining claim you could give a reliable

opinion as to its value? A. Yes.

Q. In examining the Bonanza Lode, did you make

any effort to ascertain how far the lode or ledge ex-

tended?

A. I went to the bottom of the shaft and the face of

the tunnel, and saw what was there.

Q. Did you go into tiie second tunnel? A. Yes.

Q. Did you inquire or ascertain that Judge Williams,

John Olds, and J. F. Malony are claiming an extension

of the Bonanza Lode Claim on the northwestern end,

known as the Fraction? And that the Last Chance .Min-

ing Company and J. F. Malony are claiming an exten-

sion known as the Nip-and-Tuck on the same lode?

(Counsel for plaintiff enters an objection to the ques-

tion on the grounds that there is no tcyJimony in chief

submitted relative to the claims Fientioned, that it is

incompetent, immaterial and irrelevant.)

A. I know nothing about that.

Q. You don't know, then, or didn't ascertain what the

workings on those two last-named claims show up in the

way of a ledge?

(Counsel for plaintiff enters same objection.)

A. No.

Q. Mr. Joyce, the tunnel and shaft on the Bonanza

Lode is about 1000 feet from the northwesterly end of the

claim; the shaft on the Fraction is about 300 or 400 feet
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from its southeasterly end line, which is identical with

the northwesterly end line of the Bonanza. Now, I will

ask you as an expert if in passing upon the value of the

Bonanza your opinion wouldn't be influenced by the

workings on the Fraction considering the present stage

of the developments of the Bonanza?

(Counsel for plaintiff offers same objection.)

A. No. My opinion wouldn't be influenced if I saw

anything on the Fraction to indicate any ledge. It

would not make a ledge on the Bonanza. There are

cases) where a ledge will extend 100 feet and play right.

out.

Q. In examining a claim then) as an expert, you look

at nothing but the development work done on the claim

itself?

A. Well, no, I don't look at the development work.

I look at what is in sight and the surface indications.

Q. And you would throw out of consideration entirely

the fact, if it be a fact, that a well-defined ledge of valu-

able ore had been opened up on two adjoining clairas

located on the same ledge as the one which you were ex-

amining? A. Yes, on a well-defined ledge I would.

Q. Did you make any attempt to trace the Bon-

anza ledge on the surface? A. Yes.

Q. State what you did in that direction

.

A. I went from one end of the claim to the other, and

I saw no surface indications; except south of the shaft.

Q. Then most of the surface ground along the center

of the claim towards the northwest is covered with

houses, yards and gardens, is it not? A. Yes.

Q. Where it is not occupied by houses, yards and gar-
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dens, the streets and roads, some of tliein planked are

on it, are they not?

A. Yes. There are planks, roads and vegetation on

each side of the end line.

Q. Now, Mr. Joyce, it is a fact, then, that in the pres-

ent condition of the surface of the Bonanza Lode, a cas-

ual examination, such as could be made in an hour's

time, would fail to show a ledge continued through the

claim on its strike to the northwesterly end, would it

not?

A. There is a certain part of the Bonanza Lode Claim

covered with vegetation, about one-fourth of which they

call the Bonanza Lode Claim—the rest you can trace

right through.

Q. Do you mean to say that on three-fourths of the

claim, there is no vegetation or earth or houses over the

bed rock? A. I should judge that much; yes.

Q. Mr. Joyce, here is a plat introduced by the plain-

tiff in this case as Exhibit No. 1, will you trace what part

of the lode line of the Bonanza Lode Claim is free of all

obstructions on the surface so that the bedrock is ex-

posed? A. No, I couldi not trace it on the map.

Q. Well, can you trace that pa^t of it which you say

is so covered with vegetation and other surface ')bstruc'

tion that the lode couldn't be traced if it were there?

A. Not on the map; no.

Q. Now, you said there was about one-fourth of toe

lode line that couldn't be traced on the ground if it

were there? A. Yes, it was the north end.

Q. That then would be approximately 300 or 350 feet

on the north end? A. Yes.
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Q. And the balance of it you mean to be understood

to say has the bedrock all exposed alono- the lode line?

A. The balance of what I would call the Bonanza

Lode Claim isi exposed.

Q. No houses, yards or anything on it?

A. No. Not to my knowledge.

Q. Now, the lode is supposed to run diagonally

through Lots 3, 6 and 5 on block B, which lies immedi-

ately south of the old courthouse site in block C. Do

you mean to say that the surface there is exposed

—

through that block?

A. Well, not at that particular point is it exposed,

but you can trace what they call the Bonanza Lode

througih that point and I saw no indications of any min-

eral-bearing rock.

Q. What did you see to trace it by?

A. I traced what they call the hanging-wall on the

Bonanza Lode Claim.

Q. What do you mean by they?

A. I mean—what I would call the hanging-wall.

Q. Which do you call the hanging-wall—the one on

the easterly or on the westerly side?

A. The dip would be the easterly direction.

Q. Do you mean where Mr. Behrends lives?

A. I do.

Q. Could you trace it through his place? A. No.

Q. Which way does it pass with reference to the lots

occupied by him as his home?

A. It would pass on the westerly side?

Q. How far from the westerly edge of his yard.

A. I don't know; I never measured it.
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Q. Can't you approximate the distance?

A. No, sir.

Q. Is it as much as fifty feet.

A. I don't know.

Q. Do you remember that plank road runninjj just

west of Mr. Behrends' place? A. Yes.

Q. Does the lode run west of that? A. Yes.

Q. Do you know where the lode line or hanging-wall

crosses that road?

A. I can't see through the question?

Q. You stated a moment ago that you traced the

hanging wall through Block B; you further stated that

it passed west of Mr. Behrends' place and west of the

plank road lying immediatelp on the west of his place.

Now, then, I asked you whether you traced it through

Block' A, which lies immediately west of that road and

down the bluff on the road? A. Yes.

Q. How far up the hill from Block A could you trace

it?

A. Well, I can't tell for sure. I traced the hanging-

wall for a considerable distance from that point—the

plank road.

Q. Now, just tell us the character of the surface there

along: where you made the tracing you speak o^' with

reference to whether it is well exposed or whether there

is not a good deal of earth, broken rock and vegetation

on it?

A. Yes, there is more or less earth, broken rock and

vegetation on it, but you can trace it just as well.

Q. You made no excavations along thi-j hanging-wall

which you traced? ' A. No, I did not.
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Q. Who was with you when you made the examina-

tion of the property?

A. Mike Dunn, Tom Smith, and Charles Brown.

Q. Were they also in the employ of Mr. Olds?

A. Yes.

Redirect by Counsel for Plaintiff.

Q. You stated that the examination of the Bonanza

Claim was the first you had ever made under employment

to make an expert examination of a mining: claim.

State if this was the first time that you ever examined

the surface and underground development of a mminj;

claim

.

A. No. I have examined a good many workings, but

not as an expert.

Q. You mean not as paid expert?

A. Yes. Not as a paid expert.

Q. You stated that you had been employed i]( tiio

Treadwell mines. State now if the presence of the

roads, houses and mills on that mine would interfere in

any way with an examination of that property

.

(Counsel for the defendant objects to the question an.l

the testimony sought to be elicited because irrelevant

and immaterial and not proper redirect examination, in

that it does not relate to any matters inquired of in tne

cross-examination.)

A. Not necessarily, so long as it is uncovered, fifty

feet on any property you can give a thorough examina-

tion of what is there.

Q. Mr. Joyce, as an expert mining man do you con-

sider that the presence of the houses and roads on the
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Bonanza Claim would interfere with a fair examination

of the Bonanza Claim with reference to its value as a

mining claim?

A. No, sir. It would not interfere one bit with the

examination of the property.

Q. Is not the Bonanza Claim all clear of timber?

A. Yes, except a few stumps here and there.

Q. You will state whether or not the houses, yards,

etc., that you testified to are all in one place or scattered

here and there all over the claim?

A. They are scattered all over the claim.

Q. You will state whether or not there is an un-

planked road running almost directly across the forma-

tion and the claim, at about its middle from end to end

—

the road leading from town to the Indian Village?

A. There is a road running across the claim.

Q. State whether or not that road, a portion of its

way, is unplanked? A. Yes.

Q. Whereabouts is that unplanked portion with ref-

erence to the outcropping of rock—that you testified to?

A. It is' a just little north of where the old court-

house stood.

Q. Then where the unplanked portion of the road

runs, state whether or not you would have every

facility or opportunity to discover a lode at the point

where the road crosses?

(Counsel for defendant objects because it is leading

and calls for a conclusion of the witness and not for the

f«cts.)

A. Yes, , I
;
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Q. Did you see any evidence of a ledge, lode or vein

there of mineral-bearing rock? A. No.

Q. In your cross-examination you testified to a lode

line or hanging-wall. State whether or not you meant

a hanging-wall such asi is next to and runs with a ledge

of mineral matter, or whether you meant the country

formation or a reef of rock?

(Counsel for defendant objects to question because it

is leading and suggestive.)

A. It don't have to be any hanging-wall to indicate

any mineral. A hanging-wall could go through any

formation.

Q. Does there have to be any mineral with a hang-

ing-wall as you understand it?

A. No. I have seen hanging-walls run three or four

hundred feet without either quartz or mineral.

Q. Do you mean in any sense a lode when you speak

of hanging-wall?

(Counsel for defendant objects to the foregoing ques-

tion because it is leading and suggestive.)

A. No.

Q. Did you see anywhere on the Bonanza Claim a

defined ledge or lode?

(Counsel for defendant objects to question because

leading and not proper redirect examination.)

A. I saw nothing to indicate any defined ledge.

Recross-Examination by Mr. COBB.

Q. What is the formation of the hanging-wall that

you speak of on this Bonanza Lode Claim?

A. It is of blue slate.

Q. The ordinary country rock of this mineral beltv
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A. Yes.

Q. Did you look for the footwall?

A. I did not see any,footwall on the surface.

Q. Did you see it anywhere?

A. Well, I saw what they called the footwall in the

two wing tunnels.

Q. What who called footwall?

A. Well, anybody that saw it. We can't tell whether

it is a footwall or not, owung to there being no defined

ledge there.

Q. What did you call it? You say anybody that saw

it called it a footwall, and what did you call it?

A. I call it a slip on the side of the tunnel?

Q. Well, what sort of rock was it, according to the

formation? A. Slate.

Q. Wasn't it what is commonly called greenstone?

A. No. I saw no greenstone there at all.

Q. Do you know what greenstone is? A. Yes.

Q. Well, what is it.

A. I am no mineralogist myself and don't know what

it is composed of, only that it is a hard rock without any

slips going through it.

Q. Do you know whether it is an aqueous or an

igneous rock?

A. Well, a man don't have to be an expert to know

the meaning of that word.

Q. How far apart was the hanging-wall from what

you say they call the footwall?

A. I should judge about three feet.
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Q. I believe that yon testified npon direct examina-

tion that you made the official survey of the Bonanza

Lode Claim?

A. Yes, I made the official survey of it.

Q. When was that now, Mr. Garside?

A. The official survey was made on December 21st,

22d, and 24th, 1888.

Q. Have you that official survey^ or a copy of it?

A. Yes, I have notes in the office and a rough sketch

of it, and could make a plat of it from them.

Q. Who was marshal and United States surveyor of

Alaska at that time?

A. Honorable Barton Atkins was the ex-officio sur-

veyor general at the time I think.

Q. That official survey you made never did get back

into the surveyor general's office, did it, Mr. Garside?

A. I don't remember whether it did or not. I have

nothing to do with them after they leave my office.

Q. The survey you made is not the one that the pres-

ent application for patent is dated upon, is it?

A. Yes, sir. It is identical with the same survey.

Q. But the present survey was not made by you?

A. No, sir.

Q. It was made by Mr. Beckwith in 1898, wasn't it?

A. I believe that was the gentleman, although I was

only slightly acquainted with him.

Q. And he followed the lines as established by you

on the ground in 1888. Is that right?

A. Yes, sir.

Q. And those are the same lines that were recog-
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nized by the land department in excluding the Bonanza

lode Claim from the townsite of Juneau, are thej not?

A. Yes, sir.

Q. You stated in your direct examination that all the

workings on the Bonanza Jjode Claim are in Block C;

now isn't there a tunnel on the claim running north of

and without Block C?

A. I have never seen any. I believe there is a small

cut there. I saw it from the beach.

Q. In making this survey in 1888, Mr. Garside, didn't

you return, as surveyor, the land as mineral land. I

refer to the Bonanza Lode?

A. I returned it quite the contrary. I explained to

the ex-officio surve;for general that therei was no defined

vein exposed on the surface and there was no wall with-

in the meaning of the law.

(Counsel for defendant moves to strike out all but the

first sentence from the answer of the witness because

not responsive to the interrogatory and not the best evi-

dence.)

Q. Was this) explanation you refer to made after the

indignation meeting held here for the purpose of mak-

ing Mr. Goldstein or Mrs. Goldstein abandon the claim?

A. No. The letter was written to the ex-officio S. G.

shortly after the survey was made and I am satisfied

that it was before the indignation meeting because the

plats were not called for by Mr. Nadeau and Mr. Gold-

s-tein for probably a month after the survey was made.

Q. Did you take part in the indignation meeting?

A. No, sir, not in the slightest way and didn't know

any thing about, until it was half over.
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By REFEREE.—Mr. Cobb and Mr. Foot€, I want some
information in this business.

Q. Mr. Cobb, wihat witnesses do you desire to cross-

examine?

A. They are Messrs. Martin George, Thomas George,

Thomas Smith, Christian Krogh and O. L. Sandstone.

Q. Mr. Foote, you say that Sandstone, Smith and

Krogh are out of town and not obtainable as witness at

present?

A. I know they are not in town and do not know

where they are. I am advised that they are mining and

prospecting and out of the reach of mails.

Q. Mr. Cobb, is there anj-thing to prevent you from

finishing the cross-examination and opening your case,

knowing the witnesses you want are not obtainable?

A. I would not rather open my case until finishing

the cross-examination, but rather than have any con-

troversy about it, can finish by Saturday.

By REFEREE.—The Court directs me to find out tfie

condition in which things are in this case and what Mr.

Cobb desires, and if necessary to malve an order to limit

the time for the introduction of the testimony and set a

time when the case shall be closed.

Mr. COBB.—I will be ready to proceed with my case

by Saturady and can finish in one day, I think.

THOMAS H. GEORGE, called and cross-examined by

Mr. COBB.

Q. Mr. George, you testified as a mining expert in

this case, did you not?

A. Ii did not testify as an expert at all.
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Q. You assumed to give your opinion as to the mining

property in this controversy?

A. I assumed nothin'g,

Q. You do not consider yourself an expert then?

A. If you will explain what you mean by an expert

I will answer your question?

Q. I mean one capable of judging mining properties

as I believe the term is meant and understood.

A. I intend to convey what the word means in ith

ordinary, everyday significance.

Q. Now, you can state whether you are a mining ex-

pert or not.

A. Ordinary, every-day miners do not use the term

"mining expert."

(Counsel for defendant asks that the last answer be

stricken out as not responsive to the interrogatory.)

Q. Now, will you answer the question?

A. I have answered it.

Q. Do you consider yourself an expert in that line

of business?

A. My former answer is also an answer to that ques-

tion.

Q. Is that the best answer you can give to the ques-

tion?

A. That answer is what I deem sufficient.

Q. Mr. George, have you ever been employed to pass

upon the value of mining property, or properties, at any

time? A. I have.

Q. When and where?

A. I have been called upon to pass upon the value of

mines many times.



B. M. Behrends. 122

(Testimony of Thomas H, George.)

Q. Any mining properties in Alaska, and can you

give their names.

A. I have examined many mining properties In

Alaska.

Q. What properties?

A. I think it unnecessary to name them.

Q. Were you employed in the capacity of an expert

in examining these properties?

A. I was employed in the capacity of a miner, hav-

ing knowledge of the practical operation of mines as

well asi being competent to pass upon its value or merit.

Q. Were you employed in this capacity by proposed

purchasers of the properties? A. I was.

Q. Now, can you tell usi what properties you em-

ployed to examine in that capacity?

(Counsel for plaintiff makes objections because it is

irrelevant and incompent and not proper cross-examina-

tion.)

A. I think it unnecessary to name the properties.

Q. Can you tell us whom you were employed by in

that capacity?

(Counsel for plaintiff makes same objection.)

A. I think it also unnecessary to name the parties

by whom I wasi employed.

Q. Can you tell us how often you have been employed

in that capacity?

A. I also think it unnecessary to answer.

Q. As a matter of fact is it not the only ca»e in which

you were employed to pass upon as an expert, Mr.

George?
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A. I was not called upon to pass upon this property
as an expert. I have already stated that I have passed
upon many properties in Alaska (by Mr. Foote) and else-

where.

Q. Now, Mr. George in making the examination as an

expert, as you have stated you have, what did you do

and what was the extent and character of the examina-

tion you made before giving your opinion?

(Counsel for plaintiff makes same objection.)

A. I have no response to make as to the examination

of any other property.

Q. In any case where you were employed by a pro-

posed purchaser or by one having an interest in the prop-

erty, have you ever given an opinion upon one hour's

examination?

A. I must decline to answer that question as asked

but will say that the time required for a necessary exam-

ination depends upon the magnitude of the property ex-

amined.

Q. Do you think, Mr. George, that you could give a

reliable opinion of any mining claim upon one hour's ex-

amination?

A. My answer is the same as that to the preceding

question.

Q. Isi not it a fact that the examination you made

of the Bonanza Lode Claim, preparatory to giving your

evidence in this case, was about one hour?

A. My examination of the workings of the Bonanza

Claim on the 17th of the present month, June, did not

take more than an hour, if that.

Q. Did you visit more than one tunnel on it?
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A. Not on that occasion or on any other occasion that

I am aware of.

Q. How came you to go over and make the examina-

tion? Were you employed to do it?

A. No, sir; I was requested merely, by Mr. John Olds.

Q. Have you examined the workings on the Fraction,

which is an extension of the Bonanza Lode Claim?

(Counsel for plaintiff objects to the question for the

reason that it is irrelevant, improper and immaterial

cross-examination.)

A. No, sir,

Q. You know of that claim, do you not?

A. I do not.

Q. Did you ever examine the Nip-and-Tuck, which is

situated further along on the same vein?

(Counsel for plaintiff makes same objection.)

A. No, sir. i

Kedirect by Mr. FOOTE.

Q. Give your business reasons why you think it un-

necessary or do not feel at liberty to name the parties

you are employed by and the properties you have ex-

amined in Alaska?

(Counsel for defendant objects to question because the

witness' reasons are irrelevant and immaterial.)

A. If I were to give the names of the properties ex-

amined and those of the persons by whom I was em-

ployed! the result of the examination, whether favorable

or unfavorable, to the property, would necessarily be dis-

closed.

Q. State whether or not you could form a reliable
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opinion as to the merit or value of the Bonanza Lode

Claim in the time that you took to make the examina-

tion of it.

(Counsel for the defendant objects to the above ques-

tion as not proper redirect, cross-examination, because

it calls for the opinion of the witness in a matter not re-

quiring expert knowledge.)

A. Most assuredly.

Q. Did you visit the shaft of the Bonanza Lode Claim

as well as the tunnel?

A. I did, as will appear in my evidence previously

given.

' Recross-Examination by Mr. COBB.

Q. The shaft and tunnel that you visited are at the

same point on the claim, are they not?

A. The shaft is right at the mouth of the tunnel.

MARTIN GEORGE, call'ed and cross-examined by Mr.

Cobb.

Q. Mr. George, what do you mean by stringers of

quartz?

A. They are seams or veins. When they are small

they are called stringers and where there is a succession

of them they are usually spoken of as stringers.

Q. Now, you have had considerable of experience of

o'bserving the formations in this mineral belt round

Juneau, have you not?

A. Just round Sheep Creek and Berner's Bay.

Q. Have you had any experience in Silver Bow Ba-

sin?
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A. I have been through Ebner's. mine, and the Alaska

Treadwell in the basin.

Q. Have you observed the formation in the Ebner

mine and the Alaska, Juneau?

A. I did not examine the country rock in the Basin.

The Alaska-Juneau is a continuation of Sheep Creek.

Q. Well, is not the formation of what they are work-

ing in the Ebner mine called stringers?

A. I would not call it stringers?

Q. What about the Alaska-Juneau?

A. Those are stringers.

Q. And in the Alaska-Juneau they are working those

so-called stringers? A. Yes.

Q. That is the most successfully operated mine, so

far as results are concerned, outside the Douglas Island,

is it not?

(Counsel for plaintiff objects to question as incompe-

tent, irrelevant and improper cross-examination.)

A. I do not know.

Q. You do know, however, that they are operating

thirty-five stamps there and have been in operation for

some years, do you not?

A. Yes, during the summer months.

Q. Now, as I understand you, there are strineers of

quartz on the Bonanza Lode Claim?

A. Stringers in the tunnel, yes.

Q. How wide is that stringer formation?

A. There are stringers the whole length of the tunnel

for a distance of fifty feet.

Q. Did you examine the face of the tunnel?

A. Yes.
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Q. There are stringers in that also, are there not?

A. I cannot tell about the face of the tunnel because

they run at right angles

Q. The tunnel crosscuts the stringer formation, does

it not? A. Yes.

Q. Did you assay any of the rock from this formation

to ascertain whether it was barren? A. No, sir.

Q. When you stated then that it was perfectly barren

you were just giving your opinion by the eye?

A. Yes.

Q. You mean that statement then as an expression

of opinion?

A. Yes, based upon my experienee as a miner.

Q. Do you state, by your experience as a miner,

whether the rock is barren?

A. I can tell the difference between a piece of barren

white quartz and quartz containing any metallic sub-

stance.

Q. Can you do that regardless of whether it shows

up to the naked eye or not?

A. The part of quartz which is not in view might

contain some metallic substance, but you can tell from

the outside whether it does or not.

Q. What experience have you had as a business in

passing upon the value of mining properties?

A. Well, I have charge of mines for a number of

years; have been working in mines for thirty years and

have a diploma for holding any position in metallic

mines.

Q. Have you ever been employed or followed the oc-

cupation of passing upon the value of mines for parties
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interested, or proposed to be interested] in them, or that

character of work?

A. When I have had charge of different mines the

officials have sent me to loo'k at other mines and they

have boupflit, or refused to buy them on my say so.

Q. Now, were you sent to asK^ertain the value of the

ore or the quantity of it in sight?

A. I was sent to value the proposition as a business

speculation, whether it was worth the price or not.

Q. Did you rely upon the look at the ore to ascertain

the value, or did you assay it?

A. I had it sampled and assayed and measured ac-

cording to the mineral in sight.

Q. Did you do the assaying yourself?

A. No, sir.

Q. So that when you passed upon these niinej. the

work you did was to take samples, measure the quantity

of ore in sight, and when these samples were assayed

showing the value per ton. taken in connection with

your measurements of ore in sight, it would show the

value of the mines? A. Yes.

Q. Hare you ever assumed to give an opinion of a

mine without taking assays?

A. I have been sent to take prospects and condemned

them without any assays.

Q. You say you did not have! any of the samples you

took from the Bonanza Claim assayed?

A. I did not take any samples.

Q. Did you see a hanging-wall of the formation

there? A. No.
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Q. You were not with Mr. Joyce when he traced 200

or 300 feet?

A. No, I was not. The property is not well enough

developed to show either a footwall or hanging-wall.

Q. Were you requested to go over and examine this

property? A. I was asked to.

Q. Who by? A. By Mr. Olds.

Q. Did he tell you for what purpose it was to be ex-

amined? A. No.

Q. Did you know for what purpose the examination

was desired?

A. Not for certain. I supposed of course.

Q. Have you ever examined the development work

which has been done on the Fraction, which is an ex-

tension of the Bonanza Claim, owned by Mr. Olds, Mr.

Malony and others?

(Counsel for plaintiff objects to question as being in-

competent, irrelevant and improper cross-examination.)

A. No.

Q. Now, Mr. George, if upon a further examination

you could trace the ledge formation from the Bonanza

s'haft in a northwesterly course to the shaft of the Frac-

tion Lode Claim and ascertain that the Fraction was an

extension of the Bonanza and on the same vein and you

should ascertain that development work on the Fraction

had disclosedi a well-defined ledge some 7 or 8 feet in

width, which gave a million dollars test per ton, would

it make any difference in your estimate of the value of

the Bonanza Lode Claim?

(Counsel for plaintiff makes same objection.)

A. Well, that would make a difference.
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Q. If you should ascertain the facts as I have s^tated

in the preceding question to be true, would you or would

3^ou not consider it a business proposition to do further

work on the Bonanza Lode Claim?

A. If the facts were true as you have stated the

Bonanza might be all right, but they would have to

abandon their present workings and get close to their

end line,

Q, Now, at the place where their workings are the

formation is very much broken up, is it not?

A. Yes, it is broken up.

Q. And if the workings disclosing the stringers of

quartz you mentioned is broken up as you have stated

and a well-defined ledge is shown further up the hill on

the Fraction, which can be traced and identified as a part

of the same formation, is it not probable that as you

gain an increased depth in the Bonanza and get through

the broken formation you would strike the same well-

defined ledge?

A. A person couldn't answer that question without

examining the Fraction and seeing the whole situation.

When I saw the Bonanza the further they sunk on the

property, the more the parties would be out.

(Counsel for defendant asks that the last part of the

answer be stricken out because not responsive to the in-

terrogatory.)

Q. I am asking you, :Mr. George, your opinion as an

expert, as I believe you claim to be, taking the facts as

I recited them as true, can you give an opinion as to the

advisability of doing further work on the claim?

A. I believe I answered that question before by say-
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ing the work would have to be moved closer to the end

liue.

Q. Weil, wouldn't it be advisable to have the mill-

site down on the flat about where the shaft now is and

wouldn't it be advisable to tunnel into the claim and
follow the lode on its strike so as to gain increased depth

as you go up the hill?

A. If the Fraction is as rich as you claim it to be,

the Bonanza owners should come into their end lines and

prove that they have got it before going to such an out-

lay.

Q. Suppose somebody was on your property so you

could not get to it?

A. They would see it worth their while to move.

(This answer is probably incorrect.)

Q. You do think then that, assuming such facts as

above stated to be true, you would give some attention

to the Bonanza as a mineral claim?

A. I would do it close to the end line if I could get

there.

Kedirect by Mr. FOOTE.

Q. Do you mean the end line toward where the Frac-

tion is supposed to be?

A. The end line which abuts on to the end 'if the

Fraction, if that is so.

Q. From' the formation that you observed, v/hich you

stated was broken on the Bonanza, could you see that

it would continue beyond the end line of the Bonanza

with any certainty whatever?
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(Testimony of Martin George.)

A. I would not think it would continue in any direc-

tion very far.

Q. Does the presence in Alaska of ore bodie- at any

given point indicate the presence of ore bodies at any

other given point remote or near?

A. From my experience in Alaska I could answer yes

and no, both.

Q. Give an explanation?

A. Take the Treadwell for instance, if you went fur-

ther down towards the south end of the Island you would

sti'ike the ledge. Then again if you went into the Sheep

Creek Basin where the ledges are in slate, what you

would expect would probably not occur.

Q. Do you mean by that that the presence of ore

bodies in the Sheep Creek Basin would not indicate the

presence of ore bodies further along in that place?

A. What, I mean is this: That you could not calcu-

late to a mathematical nicety where you would find the

ore bodies.

Q. Do you mean that the ore bodies in the Sheep

Creek country are more eccentric or hard to locate and

find than they would be on the Treadwell sidy?

A. They have been subject to more action and th( rt-

is more faulting.

Q. Would there be the same certainty of finding a

condition of the ore bodies in the Sheep Creek or Gold

Creek county that exists in the large Treadwell lead?

A. There is nothing on this side that is a'S well-rV-

fined as the Treadwell lead. I should say no.

Q. Even on the Treadwell side of the channel do you
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(Testimony of Martin George.)

know of any apparent break in the ledge there, in the

upper end?

A. I do not know of any but I have heard thnt iher»'

is.

Q. State what it is.

(Counsel for defendant objects to above question be-

cause it is asking for hearsay evidence.)

A. I heard that the ledge was broken at the north end

of the Treadwell and that the ore contained but little

value.

Q. Of your own knowledge do you know any ore

bodies in this vicinity that do not continue beyond the

lines of the given claim?

A. I would rather not answer that question. I have

never seen any developed sufficiently to demonstrate the

extent of the ore body.

Q. If an ore body is known to exist at a given point

would that overcome an opinion you may have formed,

based upon an examination of an adjoining claim in

which you found no mineral?

A. It depends upon the value known to exist.

Q. Do you mean to say that if you had made a profes-

sional examination of the Bonanza Lode Claim and found

nothing, that if there should be an ore body on a claim

1500 feet away such as the so-called Nip-and-Tuck, bear-

ing ore isaid to run |20 to the ton, what such facts would

over throw your opinion of the Bonanza, based upon a

professional examination? A. No, sir.
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July 2d, 1901. 10 o'clock A. M.

Case opened for the defendant, with J. H. Cobb, as

counsel.

Mr. COBB.—Now, Mr. Foote, at this time, before open-

ing the case for the defendant, counsel for defendant oe-

mands that the several plaintiffs be required by an order

of the referee to produce, for the purposes of cross-ex-

amination, witness O. L. Sandston, F. D. Kelsey, Chris-

tian Krog and Thomas Smith.

(Counsel for plaintiff resists that motion. Request is

denied by referee, to which defendant excepts.)

Mr. Foote appears as counsel for all plaintiffs in the

case.

(Counsel for defendant offers testimony as follows:)

Defendant offers in evidence location notice of the Bon-

anza Lode Claim, which is as follows:

LOCATION NOTICE.

Know all men by these presents, that we, the under-

signed, have, this 26th day of June, 1886, located and

claim fifteen hundred feet, linear measurement, on this

the Bonanza Lode Claim, together with six hundred (600)

feet, in width as surface ground for the purpose of work-

ing the same and allowed by law.

Five hundred of said lode so located lying and being

in a southeasterly direction from th^ discovery stake or

notice.

Said discovery notice being on said lodo within the

lines of said claim, the location whereof is more par-

' ticularly described as follows, to wit: Said Bonanza Lode

and discovery notice thereof is situated on the north

side of Gastineaux Channel immediately adjoining tlic
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townsite of Juneau, and being partly situated in the

southwestern edge of the said townsite of Juneau;

the discovery notice being situated on what is known

as Bloclv G, and so designated on the town plat of said

town of Juneau; all boundaries are distinctly marked

by prominent and substantial posts. All in Harris Min-

ing P'-^tri^ Territory of Alaska.

Signed

:

O. L. SANDSTONE,
L^^^IS COTA,

Locators.

Territory of Alaska, 1
^ ss.

Harris. Mining District.
J

The within instrument was filed for record at 4:40

o'clock P. M., June 30th, 1886, and duly recorded "1

Quartz Record," at ;age 196 of the record of said Dis-

trict.

J. G. HEID,

District Recorder.

United States of America, 1 „
>ss.

District of Alaska. J

I, Hiram H. Folsom, United States Commissioner in

and for the District of Alaska, at Juneau, and ex-officio

recorder for the Juneau Recording District, do hereby

certify the foregoing to be a full, true and correct copy

of the notice of location of the Bonanza Lode Claim, as

the same appears of record in my office in Book ''S" (and

sometimes called "1 Quartz Records"), pages 196-97, of

the records of the Juneau Recording District and Harris

Mining District.
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Witness my hand and seal this the 25th day of June,

1901.

[Com. Seal] HIRAM H. FOLSOM,
United States Commissioner, in and for Alaska, at Ju-

neau, and ex-officio Recorder at Juneau Recording

District, and Harris Mining District.

(Counsel for plaintitr reserves right to object.)

Counsel for defendant next offers in evidence a deed

from O. L. Sandstone, dated February 21, 1888, to Lewis

Nado, conveying an undivided five-eighths interest lu

the property known as the Bonanza Lode, which is as

follows:

O. L. SANDSTONE
to

LOUIS NADO. 1
Mining Deed.

Deed of mining claim recorded at the request of Louis

Nado, April 10th, 1888, at 30 minuter past 2 o'clock P.

M., in Book 1, of Deeds, page 461, Records of the Juneau

Recording District, Alaska.

LOUIS L. WILLIAMS,

District Recorder.

This indenture, made the 21st day of February, in the

year of our Lord, one thousand eight hundred and eighty-

eight, between O. L. Sandstone, of the town of Juneau,

in the District of Alaska, the party of the first part, and

Louis Nado of the same place, the party of the second

part, witnesseth; that the said party of the first part, for

and in consideration of the sum of two hundred and five

dollars, lawful money of the United States of America,



138 Anna Goldstein vs.

to him in hand paid by the said party of the second part

the receipt whereof, is hereby acknowledged, has

granted, bargained, sold, remised, released, and forever

quitclaimed, and by these presents, does grant, bargain,

sell, remise, release and forever quitclaim unto the said

party of the second part and to his heirs and assigns,

the following described mining interests, situate, lying

and being in Harris Mining District, Alaska, more par-

ticularly described as follows, to wit:

An undivided (5-8) five-eighths part or interest in, for

and to the Bonanza Lode Mining Claim, situated on the

southern side of and within the lines of the townsite of

Juneau, as it will appear on the certificate of location

filed June 30th, 1886, in the office of the Eecorder of said

Harris Mining District. The said described five-eighths

(5-8) part of said lode claim embraces four-eighths (4-8)

part of said claim originally owned by one Louis Cota,

and for which said interest the notice of forfeiture was

published in the) Alaska Free Press, requiring said Cota

to contribute his share to expenses of annual work on

said Bonanza Lode, done by said O. L. Sandstone, and

in the event of failure of said Cota to contribute his

share, as fixed within the time required by law then

said interest of said Cota shall pass to said Nado by and

under this deed. The consideration of this deed is a

certain indebtedness, due and owing by said Sandstone

to said Nado, in the sum of two hundred and five dol-

lars, together with all the dips, spurs, and angles, and

also all the metals, ores, gold and silver bearing quartz

rock and earth therein, and all the rights, privileges and

franchises thereto, incident, appendant and appurtenant,

and therewith usually had and enjoyed. And also all
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aud singular, the tenements, hereditaments and appur-

tenances thereto belonging, or in anywise appertaining

and the rents, issues, and profits thereto, and also all

the estate, right, title, interest, property, possession,

claim and demand whatsoever, as well in law as in equi-

ty, of said party of the first part to any of the said prem-

ises, and every part and parcel thereto, with the appur-

tenances.

To have and to hold all and singular, the said prem-

ises, together with the appurtenances and privileges

thereunto incident, unto the said party of the second

part, his heirsi and assigns forever.

In witness whereof, the said party of the first part has

hereunto set his hand aud seal the day and year first

above written.

O. L. SANDSTONE. [Seal]

Signed, sealed and delivered in the presence of:

JOHN G. HEID.

(Counsel for defendant next offers a deed from O. L.

Sandstone to A. Goldstein & Company, conveying an

undivided three-eighths interest in the Bonanza Lode

Claim, which is as follows:)

Mining Deed.

District of Alaska, 1

Juneau Recording District. J

The within instrument was filed for record at 2 o'clock

P. M. December 19tli, 1888, and duly recorded in Book

E, on page 193, on the records of said District.

LOUIS WILLIAMS,

District Recorder.
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This iiiflenture made the 13th day of December, in the

year of our Lord, one thousand eight hundred and eight,

between O. L. Sandstone of Juneau, Alaska, party of

the first part, and' A. Goldstein & Co., of the same place,

the party of the second part, witnesseth

:

That the said party of the first part for and in con-

sideration of the sum of five hundred dollars, lawful

money of the United States of America, to him in hand

paid, b}^ the said party of the second part, the receipt

whereof is hereby acknowledged, has granted, bar-

gained, sold, remised, released and forever quit-claimed,

and by these presents does grant, bargain, sell, remise,

release and forever quitclaim unto the said party of the

second part and to their heirs and assigns all their right,

title and interest in and to the following described min-

ing premises, to wit:

An undivided three-eighths (3-8) interest of, in and to

the Lode Mining Claim, known, located and recorded as

the Bonanza Lode Claim, situated and in the south part

of Juneau, as will more fully appear of record in the lo-

cation certificate recorded in Book 1 of quartz locations

on page 19i6 of the records of said Harris Mining District,

to which, for greater certainty of description, reference

isi hereby made. Together with all the dips, spurs, and

angles, and also all the metals, ores, gold and silver bear-

ing quartz, rock and earth therein, and all the rights,

privileges and franchises thereto incident, appendant

and appurtenant, and therewith usually had and en-

joyed, and also all and singular, the tenements, heredita-

ments and appurtenances, thereunto belonging or in

any wise appertaining, and the rents, issues, and profits
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thereof, and also all the estate, right, title, interest, prop-

erty, possession, claim, and demand, whatsoever, as well

in law, as in equity of the said party of the first part, of,

in and to the said premises, and every part and parcel

thereto with the appurtenances.

To have and to hold all and singular, the said premises

together with the appurtenances and privileges there-

unto incident unto the said party of the second part,

their heirs, executors and assigns forever.

In witness whereof, the said party of the first part has

hereunto set his hand and seal the day and year first

above written.

O. L, SANDSTONE.
Signed, sealed and delivered in the presence of:

J. F. MALONY.
A. G. SHUNDBERG.

United States, l' r ss.

District of Alas-ka. J

This certifies that on this 13th day of December,

1888, before me, the undersigned, a United States Com-

missioner, in and for said District, personally appeared

the within named O. L. Sandstone, who is known to me

to be the identical person described in and who executed

the within instrument and who acknowledged to me that

he executed the same freely and voluntarily for the uses

and purposes therein mentioned.

In testimony whereof, I have hereunto set my hand

and oflflcial seal the day and year last above written.

LOUIS L. WILLIAMS,

United States Commissioner.



142 Awna Goldstein vs.

Counsel for defendant next desires to introduce in

evidence a deed from Lewis Nadeau to A. Goldstein &
Company, conveying, among other property, an undi-

vided live-sixteentlis interest in the Bonanza Lode Claim,

which is as follows:

Mining Deed.

LOUIS NADEAU et al. "^

to I

ANNA & C. GOLDSTEIN.
^

Deed of mining claim dated August 23d, 1888, recorded

at the request of Annie E. Goldstein, August 24th, 1888,

at 30 minutes past 10 o'clock A.' M. in Book E, of Deeds,

page 44, Eecords of the Juneau Recording District, Dis-

trict of Alaska.

LOUIS L. WILLIAMS,

District Recorder.

This indenture, made the 23d day of Angust, In the

year of our Lord, one thousand eight hundred and eighty-

eight, between Louis Nadeau, of Juneau, Alaska, and

Thomas McGorman, by his agent in fact, Louis Nadeau,

parties of the first part, and Annie and Charles Goldstein

& Co., of Juneau, Alaska, parties of the second part, wit-

nesseth

:

That the said parties of the first part, for and in con-

sideration of the sum of ten thousand five hundred dol-

lars, lawful money of the United States of America by

them in hand paid, to the said parties of the second part,

the receipt whereof is hereby acknowledged, have

granted, bargained, sold, remised, released, and for-

ever quitclaimed, and by these presents do bargain, sell,
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remise, release and forever quitclaim unto the said par-

ties of the second part and to their heirs and assigns the

following mining claims described asi follows: Louis Na-

deau, for himself, and Thos, McGorman, by his attorney

in fact, Louis Nadeau, each sell an undivided one-eighth

(1-8) interest in and to the following claims: The Little

Annie, situated on the east side of Berner's Bay, Alaska,

being six hundred feet in width and fifteen hundred feet

in length, the Park Lode, situated on the south side of

St. James Bay, is six hundred feet in width by fifteen

hundred feet in length. The Gold Island Lode Claim, sit-

uated on one of the Brother Islands in St. James Bay,

Alaska, is six hundred feet in width by fifteen hundred

feet in length. The Dude Lode Claim, situated on the

south side of St. James Bay, Alaska, is six hundred feet

wide and fifteen hundred feet in length. The Gorman

Lode Claim, situated on the northeast slope of the moun-

tain, immediately north of Yankee Basin, and is six hun-

dred feet in width by fifteen hundred feet in length; the

Bear Lode Claim situated on the top of the mountain

immediately north of Yankee Basin in Alaska, is six

hundred feet in width by fifteen hundred feet in length;

the Miles City Lode Claim situated on the north slope of

the mountain immediately north of Yankee Basin, and is

six hundred feet wide by fifteen hundred feet in length;

the Gold Pick Lode Claim, situated on the east side of

Berner's Bay, Alaska, is six hundred feet wide by fifteen

hundred feet in length; The Elephant Lode Claim, situ-

ated on the southern slope, of the mountain, north of

Yankee Basin, is six hundred feet in width by fifteen

hundred feet in length; the Evening Star Lode Claim

situated on the northern side of Berner's Bay, and is
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six hundred feet in width by fifteen hundred feet in

length; The Wonder Lode Claim, situated on the first

glacier immediately north of Yankee Basin, and is six

hundred feet in width by fifteen hundred feet in length:

This conveyance conveys an undivided one-fourth (1-4)

interest in and' to all the foregoing claims to the said

second parties, an undivided one-fourth (1-4) interest

each in the Ocean Wave Lode Claim, situated on the

west side of St. James Bay, together with an undivided

one-half (1-2) interest in and to the Water Right Mill

Site, and all buildings and improvements thereon, situ-

ated and located in connection with said Ocean Wave

Lode Claim, and an undivided one-sixth (1-6) interest

each to a one-third (1-3^) interest in and to those three

mining claims, known as the London, One, Two and

Three, situated three-fourths (3-4) of a mile from the

mouth of Glacier Creek, on the northeast shore of Gas-

tineaux Channel, Alaska, all of said claims are six hun-

dred feet in width by fifteen hundred feet in length and

the said Louis Nadeau for himself sells' and conveys unto

the said second parties for the consideration hereinbe-

fore mentioned, an undivided one-eighth (1-8) interest in

and' to that certain mining claim, known as 1887 Lode

Claim, situated on the mountain northeast of the town

of Juneau, Alaska, an undivided one-sixth (1-6) interest

in the Oregon Lode Claim, situated upon the mountain

at the head of the northeast fork of Sheep Creek, Alas-

ka, said claims are six hundred feet wide by fifteen hun-

dred feet in length, an undivided one-sixth (1-6) interest

in the Nadeau Lode Claim, situated at the mouth of

Dakem River, on west side thereof, opposite Point Bridg-

et, at Bemer's Bay, Alaska, an undivided five-sixteenths

(5-16) in the Bonanza Lode Claim, situated on the south-
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em side of and within the town of Juneau, Alaska, all

of said' claims being six hundred feet in width by fifteen

hundred feet in length. Also an undivided one-fourth

(1-4) interest in that certain Water Claim situated two

and a half miles southeast of Juneau, Alaska, on Sheep

Creek, and located by Louis Nadeau, and H. Head, re-

corded on page 85 in Book 1, Placer, of Records, of Har-

ris Mining District, Alaska, together with all the dips,

spurs,, angles, and also all of the metals, ores, gold, and

silver bearing quartz rock and earth therein, and all the

rights, privieges and franchises thereto incident, append-

ant and appurtenant, and therewith usually had and en-

joyed, and also all and singular, the tenements, heredita-

ments and appurtenances thereto belonging and in any

wise appertaining, and the rents, issues, profits thereto.

and also all the estate, right, title, interest, property,

possession, claim and demand whatsoever, as well in law

as in equity, of the said parties of the first part of, in and

to- the said premises and every part and parcel thereto

with the appurtenances.

To have and to hold all and singular the said promi-

ses, together with the appurtenances and privileges

thereunto incident unto the s'aid parties of the second

part.

In witness whereof, the said parties of the first part

have hereunto set hand and seal the d!ay and year first

above written. LOUIS NADEAU,
THOS. McGOKMAN,

By LOUIS NADEAU,
Attorney in Fact.

Signed, sealed and delivered in the presence of:

A. H. GAMEL.
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United States, 1
' > ss.

District of Alaska. J

This certifies that on the 23d day of Auo;ust, 3 S88, be-

fore me, the undersigned, a notary public in and for the

said District, personally appeared the within mentioued

Louis Nadeau, and known to be the identical person de-

scribed in and who executed the within instrument and

who acknowledged to me, that he executed the same

freely and voluntarily for the uses and purposes therein

mentioned, and as such agent for Thos. McGorman.

In witness whereof, I have hereunto set my hand and

my seal the day and year last above written.

A. H. GAMEL,
Notary Public for Alaska.

Counsel for defendant next offers in evidence a deed

from Charles Goldstein to Mrs. Anna Goldstein, dated

December 2d, 1890, conveying all of the interest of the

grantor in and to the Bonanza Lode Claim, and which is

as follows:

Mining Deed.

CHARLES GOLDSTEIN "

to y

ANNIE GOLDSTEIN.

District of Alaska,

Juneau Recordino; District
ss.

The within instrument was filed for record at 3 o'clock

P. M., June 8th, 1891, and duly recorded in Book N, on

page 166, of the records of said District.

W. R HOYT,
District Recorder.
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This indenture, made the 22d dayi of December, in the

year of our Lord, one thousand eight hundred and ninety,

between Charles Goldstein of the town of Juneau, in the

District of Alaska, the party of the first part, and Mrs.

Annie Goldstein of the same place, the party of the sec-

ond part, witnesseth: That the said party of the first

part for and in consideration of the sum of five dollars,

lawful money of the United States of America, to him

in hand paid by the said party of the second part, the

receipt whereof is hereby acknowledged, has granted,

bargained, sold, remised, released, and forever quit-

claimed, and by these presents does grant, bargain, sell,

remise, release and forever quitclaim unto the said party

of the second part and to her heirs and assigns, all right,

title and interest of, in and to the described Lode Mining

Claims, mining rights and water privileges, situate, ly-

ing and being in and about St. James Bay; and in the

District of Alaska, to wit: The Little Annie Ivode, the

Park Lode, the Gold Island Lode, The Dude Lode, the

Gorman Lode, the Bear Lode, the Miles City Lode, the

Gold Pick Lode, the Elephant Lode, the Evening Star

Lode, the Wonder Lode, the Ocean Wave Lode, the Lon-

don, One, Two and Three Lodes, the 1887 Lode, the Na-

deau Lode and the Bonanza Lodes. Also all the water

rights, mill sites and all buildings and improvements sit-

uated upon or located in connection with said Ocean

Wave Lode Claim, also all of the water rights, located

on Sheep Creek.

The intention of this deed being to convey to Mrs.

Anna Goldstein, the party of the second part hereto, all

the right, title, and interest of the said Charles Gold-

stein, in and to all lode claims, water rights, and mining
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privileges acquired by him by and under a certain deed,

executed by one Louis Nadeau, and one Tho&. McGorman

to Annie and Charles Goldstein & Co., onf the 23d day of

August, 1888, and recorded in Book E on page 44 of the

records of Juneau Recording District, Alaska, together

with all dips, spurs and angles, and also all the metals,

ores, gold and silver bearing quartz, rock and earth

therein, and all rights, privileges and franchises thereto

incident, appendant -and) appurtenant, and therewith us-

ually had and enjoyed, and also all and singular, the ten-

ements, hereditaments and appurtenances thereto be-

longing and in any wise appertaining, and the rents, is-

sues and profits thereof, and also all the estate, right, ti-

tle, interest, property, possession, claim and demand

whatsoever, as well in law asi in equity of the said party

of the first part, of, in and to the* said premises and every

part and parcel thereof with the appurtenances.

To have and to hold all and singular, the said premises

together with the appurtenances and privileges thereto

incident unto the said party of the second part, her heirs

and assigns forever.

In witness whereof, the said party of the first part has

hereunto set his hand and seal the day and year first

above written.

C. GOLDSTEIN.

Signed, sealed and delivered in the presence Of:

JOHN G. HEID and

W. R. HOYT.

United States, 1
> ss.

District of Alaska. J

This certifies that on this 22d day of December, 1890,

before me, the undersigned, a United States Oommis-



B.^ M, Behrends. 149

sioner, in and for the District of Alaska, personally ap-

peared the within-named Charles Goldstein, whoi is

known to me to be the identical person described in and

who executed the within instrument, and who acknowl-

edged to me that he executed the same freely and volun-

tarily, and for the uses and purposes therein mentioned.

In testimony whereof, I have hereunto set my hand

and official seal, the day and year last above written.

W. K. HOYT,

United States Commissioner for Alaska.

WILLIAM GOLDSTEIN, being duly sworn, testified

as follows:

Q. State your name?

A. William W. Goldstein.

Q. What is your age? A. Twenty-four years.

Q. Where do you reside? A. Juneau, Alaska.

(), What relation do you bear to the defendant, Mrs.

Anna Goldstein? A. I am her son.

Q. Where have you resided during the last 14 years?

A. Juneau.

Q. Have you had any connection with the Bonanza

lode claim as agent or employee of your mother?

A. I have.

Q. How long have you been familiar with the prop-

erty?
!

A. From the time that we were interested in it.

Q. The records in this case, Mr. Goldstein, show that

the title of O. L. Sandsone to the lode was conveyed by

deeds named, respectively, a I and 5-16 interest to your

mother, and the remaining 5-16 interest to Mrs. Nadeau,
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(Testimony of William W. Goldstein.)

wife of Louis Nadeau. Just explain kow your mother

acquired that remaining 5-lG interest from Mrs. Nadeau?

A. By advertising the amount and by forfeiture pro

ceedings under the mining statutes.

Q. State as nearly as you can recollect how, when

and what was done in that connection?

A. The assessment work was done on the Bonanza

and other claims in which the Niados' were interested,

and they failed to pay their portion of the assessment,

and my mother, Mrs. Goldstein, put a notice in the pa-

per advertising the amount for ninety days, in which

they, the Nados, failed to appear, and Mrs. Goldstein

published the forfeiture notice.

Q. What was that—do you recollect?

A. In 1S89, I believe.

Q. And you say that your mother had paid for the

assessment work of the years preceding? A. Yes.

Q. And Mrs. Nado failed to contribute her portion?

A. Yes.

Q. State if your mother has possessed and claimed

title to the Bonanza lode claim ever since?

A. Yes; she has.

Q. State whether or not Mrs. Nado acquiesced in that

acquisition and claim of title to the 5-lG interest formerly

owned by her?

A. Yes. She has never made any claim to it.

(OouDsel for plaintiff moves that the foregoing testi-

mony relative to Mrs. Goldstein's acquisition of title

from Mrs. Nado, by forfeiture proceedings, be stricken
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(Testimony of William W. Goldstein.)

from the record, on the grounds, that it is not the best

evidence, and that the witness, in 1889, at 12 years of

age, had not sufficient familiarity with the matter to

testify.)

Q. How long have you been familiar with the prem-

ises known as the Bonanza Lode Claim—^you say for the

last 10 or 12 years, since you obtained an interest in it?

A. Yes.

Q. State, now, Mr. Goldstein, if the assessment work

has been done for each and every year on the Bonanza

Claim since your mother has been interested in it?

A. Yes, from my own personal knowledge, and a good

deal more than the assessment work.

Q. Do you know approximately about the amount of

money which your mother has expended in development

on the Bonanza Lode Claim?

A. Well, I do not know the exact amount. I can

figure it up. Probably about three thousand dollars

outside of the annual assessment work.

Q. Have you ever been in the Bonanza claim—or

on it? A. Yes, a great many times,

Q. State, Mr. Goldstein, if there is mineral-bearing

rock in place on this claim? A. Yes, sir, there is.

'Q. Explain in your own way the mineral formation

and depjosit of the claim.

A. At the southwesterly end of the claim tliere is

quartz in sight bearing mineral, and, following up to-

wards the northwesterly end, about 200 feet from the

tunnel and shaft, there is a vein of quartz about 4 feet
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in thickness; tlieu, up to the mouth of the tunnel and

shaft there are stringers of quartz and slate intermixed,

and from the mouth of the'tunnel to the face of tJie tun-

nel there is quartz carrying mineral all through. There

are veins varying from a few inches to about 3 feet in

the drift, and you can see mineral sticking all through it.

Q. State if the mineral deposited there lies between

well-defined walls, or just' how it does lie.

A. Yes, sir. You can see where the quai'tz breaks

off and the hanging wall comes in, and can also find tlie

footwall just above high tide.

Q. You are referring now to the tunnel and shaft?

A. Yes.

iQ. Do I understand you to say that the vein matter

is composed of stringers of quartz intermingled with

slate throughout its whole extent? A. Yes, sir.

Q. Do you know wliether or not that is a common,

ordinary formation of mineral-bearing lodes in the coun-

try around Juneau?

A. It is exactly like the lodes they are working in

Silver Bow Basin.

Q. State whether you have ever pulverized or panned

ore from the Bonanza Lode Claim?

A. Yes, I have.

Q. How many different times?

A. A number of times.

Q. State what you found in it in the way of mineral

and metals?

A. I found free gold in it a number of times. I even
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panned out dirt; I washed off the ledo^e and found free

"old in it.

Q. Have you ever had any asisays of the rook made?

A. Yes.
,

iQ. State how many, as near as yon can.

A. I have had 4 or 5 made by Davies, the assayer;

about 3 from the Treadwell assayer, and a f^w from

Price & Sons of San Francisco.

Q. State with what result as to values?

A. The lowest we ever j]fot was |2.40, and the high-

est, which was from picked rock, over |800 to the ton.

Q. Were the sam^iiles you had assayed taken' out by

you? .
,

A. Some were. Others were taken out by miners

who I had go over there and take out the rock to assay it.

Q. State, Mr. Goldstein, if you have ever been able

to trace the ledge from the shaft and tunnel on its strike,

and if so, state what you found?

A. You can stand albove the tunnel, where the old

courthouse stood, and trace tlDe ledge the whole length

of the claim into the once-called Fraction claim, across

Gold Creek, into the Early Bird, and then on to Sea

Gull claim, all of the same belt. You can find quartz

veins on all of them.

Q. Is the Fraction the adjoining claim on the north

—

the one Mr. Olds has an interest in?

A. Yes. I think he is also interested in the Early

Bird.
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Q. Is the Early Bird what is now known as the Nip-

and-Tuck?

A. I do not know which one they have changed the

name of.

Q. The Fraction lies immediately on the northwest-

erly end line of the Bonanza Lode Claim, does it not?

A. Yes.
,

(Counsel for plaintiff makes objection to the questi(;n

because it is leading. Counsel for defendant concedes

to the objection and withdraws the question and an-

swer.)

Q. Do you know where the Fraction lies with refer-

ence to the Bonanza Lode Claim? A. Yes.

Q. State where it lies?

A. It adjoins the Bonanza on the northwesterly end

line.

Q. State if the lode line or the vein in the Fraction

is an extension of the same vein in the Bonanza.

A. It is to the best of my knowledge, and that of all

the miners I have talked with on the subject.

Q. How about the Early Bird or the Nip-and-Tuck?

A. It is the same lead.

Q. And the Sea Gull?

A. Yes. It is on the same lead. It runs clear to

Lemon Creek, and there are claims located on the lead

all the way through to Lemon Creek.

Witness is cross-examined by Mr. FOOTE.

Q. How long did you say yon had resided in Juneau?

^ A. Since 1886.
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Q. Whereabouts have jou resided?

A. In the southeasterly end of the town.

Q, Where your store is? A. Yes.

Q. How long 'have you been merchandising there?

A. Ever since we came to the country.

Q. And that has been your business all the time since

you came to the country?

A. No, sir, not all the time. I went to school part of

the time before I entered the merchandise establishment.

Q. Then you never have followed mining, Mr. Gold-

stein?*

A. Not as a business. I have done assessment work

on several claims.

Q. Do you attenl to Mrs. Anna Goldstein's business

for her now? A. Yes, sir.

Q. Has she given a deed of the Bonanza Claim to any-

one?

(Counsel for defendant objects to the question and to

the evidence sought to be elicited, because not the best

evidence, and because irrelevant and immaterial.)

A. I do not know where she has not, but do not think

she has.

Q. Why do you think she has not?

(Counsel for defendant objwts to the question as in-

competent, irrelevant and immaterial, and instructs wit-

ness not to answer it.)

A. Because I think I should have known about it if

she had.
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Q. Is Mrs. Goldstein in, the town of Juneau at jires-

ent? A. Yes, sir.

Q. Is she well and able to be out? A. Yes, eir.

iQ. You testify to samples ta/ken from the Bonanza

Claim that you had assayed and some of which were

given you by miners. State the names of some of, the

miners who gave you samples?

A. They did not give me samples, Mr. Foote.

Q, How did you get the samples?

A. They took them and I saw the assays?

Q. Who were these miners?

A. John C. Trippe, William Kerr, John Mutchman

and others.

Q. And they gave you samples?

A. They did not give me any samples. They had

the assays made themselves and showed me. the assays.

They went in as evidence in the last hearing before the

'land, department.

Q. Then you did not, yourself, have assays made as 1

understand it.

A. Yes; I had assays made.

Q. From what samples?

• A. From samples I took myself.

Q. How many? A. Five or six.

Q. W^o made your assays?

A. Mr. Davies, Treadwell and Price «&. Sons, San

Francisco.

Q. How many of your assays did Mr. Davies maJte?

A. Two.
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Q. How many diti Price & Sons make?

A. One or two—one I believe.

Q. WJiere are those a-ssay certificates?

A. They were introduced in evidence in the hearing

before the land department. I can get ct;)pies from Mr.

Davies as he said the other day that he keeps copies of

ail certificates.

CHARLES MALLOY, being duly sworn, testified as

follows: ' I

Q. State your name? A. Charles Malloy.

Q. How old are y<vu, Mr. Malloy?

A. I am 70—on the 15th of last April.

Q. Where do yon reside? A. In Alaska.

Q, How long have you resided in Alaska?

A. The last 25 years.

Q. What is your business and occupation?

A. I have been following mining principally and

fishing and doing anything that would pay.

Q. How long have you followed mining?

A. Since 1856.

Q. Just st^te in your own way,Wr. Malloy, the char-

acter and extent of your experience in the mining busi-

ness?

A. Well, I mined in California and Australia, in

Caribou on the British side, Oassiar, too.

Q. Have you had" much experience in quartz mining?

A. T have done a whole lot of prespecting in quartz

at different places and on' this coast too.
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Q. State the length of time you have been mining in

Alaska?

A. Well, someitmes I go fishing, or sometimes at one

thing and sometimes at another. I have mined for sev-

eral years. I have been prospecting out here at Killis-

noo for f!oal for some time and been fishing a while this

year at Taku. I have mined in quartz for five or six

years all tee ether.

Q. Are you familiar with the formation of gold-bear-

ing ledges near Juneau?

A. I have a small idea about them, yes.

Q. Have you looked at the ledges in the Silver Bow

Basin? A. Yes, I was up there last summer.

Q. Have you ever been in the Ebner mine?

A. No, I have not.

Q. Mr. Malloy, have you ever been on the Bonanza

Lode Claim?

A. This claim down here? Yes, I have been on that.

Q. State whether or not there is mineral bearing

quartz or rock in place on that claim?

A. Yes. There is mineral quartz there.

Q. Just explain in your own waj the character of

the formation of the mineral deposit there, what you

saw when you looked at the ledge.

A. It looks to me as if there w^a® a little mineral all

through it. I got a candle and looked at it and I found

mineral mixed up with stringers of quartz all through

it.

Q. State, Mr. Malloy, if the formation of the ledge,



B. M. Belircnd(<. 159

(Testimony of Charles Malloy.)

consisting as yon say of stringers of quartz mixed with

slate, is a peculiarity of the ledges in this vicinity?

A. This here put me in mind of the formation in the

Basin which is worked by the Treadwels. It seemed to

me to be pretty much the same formation.

Q. The formation in the Basin which you refer to is

known as the Alaska—Juneau, is it not?

A. Yes, sir.

Q. State whether or not that is being worked on an

extensive scale?

A. Yes, sir; it is paying well.

Q. How many stamps are they working?

A. I don't know.

Q. From your experience as a miner and prospector

and from your examination of the Bonanza Lode Claim,

state whether in your opinion a reasonably prudent

man who owned it would spend his money in develop-

ing it as a mineral claim or mine.

A. I think it is worth spending money on as a min-

eral claim.

Cross-examined by Mr. FOOTE.

Q. You are fishing this year, are you not?

A. No, I am not fishing this year yet. I do not know

what I may do. I may go fishing or I may go mining.

Q. Where do you caill your home in Alaska ?

A. I have been living for the last four years down

here below the slaughter-house.

Q. Indian Town? A. Yes, Indian Town.

Q. When did you examine the Bonanza Claim?
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A. Sometime last week. I forget the day exactly.

Q. Where did you make jour examiuation?

A. I went along tiie bOa>Gh and went into tlie tunnel.

Q. You did not go into the shaft? A. No.

Q. About how long were you in the tunnel?

A. About an hour; a little more or a little less, I can-

not just say.

Q. What is the formation there?

A. It is a mixture of rock, quartz and dirt.

Q. Did you see the contact there?

A. What do you call a contact?

Q. I am asking you what is the contact vein?

A. Oh, do you mean a vein? You must excuse me, I

didn't know what you were hitting at.

Q. I will just repeat that question now. Did you see

a contact there?

A. There is quartz and rock mixed up together there

and mineral all through it. I couldn't tell how muich or

how little.

Q. Did you see a hanging or a footwall?

A. Yes, I saw a hanging-wall there, what I would

call a hanging-wall.

Q. What do you call a hanging-wall?

A. The hanging-wall is the back wall where the vein

sometimes projects and goes off like this—slanting and

some are perpendiciirar. It depends upon the way the

vein runs.

Q. What was the chara<^ter of this wall you call a

hanging-wall?
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A. Rock is all the character I could give yim to it. It

is good, solid rock.

Q. Did you see any other wall besides thi» wall you

call hanging-wall?

A. I saw the walls of the tunnel.

Q. And those are the only other walls you -saw?

A. That is all. :

Q. You say, Mr. Malloy, you ha.ve done prospecting

round in Alaska. You never did much actual mining ex-

cept prospecting in Alaska, did you?

A. That is the most I have done, sir.

Eedirectby Mr. COBB.

Q. You did not see a footwall of the vein of the Bo-

nanza Lode Claim?

A. There was Avhat I called a footwall there and a

haniging-wall, too.

July 2d, Afternoon Session.

'Plainrtiffs represented by A. K. DELANEY.

WILLIAM C. MILLEB, being duly sworn, testified as

follows:

Q. State your name? A. William C. :\riller.

Q. Where do you reside? A. Here in Juneau.

Q. How long have you resided here?

A. One month.

Q. Where did you reside prior to that time?

A. Montana.

Q. What is your calling—business? A. Mining.
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Q. How long have you been engaged in the business

of mining? A. Since 188fi.

Q, Where have you mined?

A. Why, I mined in Colorado till 1883, and rame to

Montana in Noyemiber, 1883.

Q. Have you been engaged in mining in ^Fontnna

ever since? A. Yes, continuously.

Q. What character of mines, quartz or placer?

A. Quartz.

Q. From your experience as a miner, can you recog-

nize a mineral-bearing ledge of quartz or rock in place,

as denominated in the mining lawis?

A. Yes, sir; T can.

Q. The property in controversy in this suit is what is

known as the Bonanza Lodel Claim, adjoining the town-

site of Juneau on the southwest. Have you ever seen

the property? A. Yes.

Q. When?

A. The first time I saw it was about June 7th—^this

month, and I followed it up until I came to the tunnel.

Q. Hid you know of its existence prior to that time?

A. No, I did not.

Q. Have you made an examination of the mineral

formation that there is shown up at the tunnel and

i^haft? A. Yes, sir.

Q. You may f«tate whether or not you found a min-

pral-bearin<r ledge or rock in place on that claim?

A. I did. It bore very largely of quartz.
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Q. Just describe the formation in your own way, Mr.

Miller?

A. I found a footwall at the edge of the water, of

j^ranite; a hanigingvwall very near the face of the tunnel,

of slate formation. The quartz vein was dipping into

the hill. I should say it was in a northwesterly direc-

lion, the cross of the vein.

Q. What was the character of the vein matter?

A. It is grayish quartz and white quartz mixed with

iron and some lead.

Q. Mr. Miller, among your acquaintances, those who

know you in connection with the business you follow, arc

they accustomed to regard you as a competent judge of

mineral claims in the estimation of their value?

(Counsel for plaintiff objects io question, on the

ground that the answer is a conclusion and not a fact.)

A. Yes.

Q. State w^hether you have ever been employed in the

capacity of examining a mine, or mining properties, with

a view to giving an opinion as to its worth as a mineral

claim? A. Yes, both in Montana and in Colorado.

Q. You have never been mixed up in this controversy,

or any of your friends? A. No, sir.

Q. Now, Mr. INIiller, from your experience in the min-

ing business, state whether or not. in your opinion, the

Bonanza Lode Claim would warrant n reasonably pru-

dent man who owned it in spending money and labor

upon its development as a mineral claim?

A. I think it would.
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Cross-examined by A. K. T1^KLA^'EY.

Q. You commenced quartz mininj; in ISfifJ or 1808?

A. In 1866.

Q. Where? A. Central City, Colorado.

Q. What were you doing\?

A. I was workinio: in a quartz mine, the Bobtail.

Q. What were you doins: when you first be^an?

A. rJIagtinjr, drillinjr and other work of that kind.

Q. What was that mine, gold, silver or what?

A. vSome gold—a little silver. Principally gold.

Q. Did you work as a laborer? A. Yes, sir.

Q. How long did you work there?

A. I can't exactly tell how long I worked there at

that time. I worked off and oni at the same place.

Q. For how long?

A . From fall of 1866 to fall of 1 883.

Q. In this same mine, the Bobtail?

A. Not in that same mine, continuously, but in nu-

merous mines in that district.

Q. Name them.

A. Winnipeg Mine, Gregler Mine, Mountain City

Mine, Leverett Mine, Fiske Mine, Lake WashinjStton,

Treasurer Mine; Minnie Mine, Hard Money ISIine; Mam-

moth Mine, Little Hatchet Mine, Golden Wedge Mine,

ffill House "^fine, and a great many others I cannot re-

member. Moose Mine is another, and TDoUy Varden. 1

can't remember any others at the present time.

Q. What were yon doing? Bock work, drilling and

blasting?
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A. Yes, and timbering, and anything else in the way

of work that belongs to a mine.
,

Q. Where did you go in 1883?

A. Came to Butte, jVlontana.

Q. What did you do there? A. Minioig.

Q. At what?

A. Worked at the LexingtonMine.

Q. What kind of a mine is that?

A. Gold and silver.

Q. How long did you work there?

A. About two or three months.

Q. Where did you go then?

A. I worked about three miles from there, at Burling-

ton; I forget the name of the min-e. It is called the Blue

Bird now.
'

Q. What next?

A. From there I went inito Madison County, about

fifty miles from Butte.

Q. What mine?

A. I worked a group of mines of my own.

Q. What did you call them?

A. One is called the Colome Lode.

Q. That was one of the group, was it? A. Yes.

Q. How long did you work there?

A. From 1887 to 1897.

Q. Where did you go in 1897?

A. I went to Silver Star, about 38 miles from Butte,

also in Madison County.

Q. What did you do there? A. Mine.
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Q. What mine? A. Ori«.kott Lode.

Q. Flow lonj»' did you stay there?

A. Till May 25th last.
'

Q. Then you left to come to Alaska?

A. Yes, I came to Juneau.

Q. When did you get to Juneau?

A. Sometime the first of June.

Q. And your first attention to the Bonanza was on

the Tth of June?

A. Yes. I wavS taking a walk up the beach

Q. Who was with you at that time?

A. No one was with me.

Q. And that was the day you found the footwall?

A. Found this quartz.

Q. Found quartz? A. Y(^s.

Q. Whei-e is that quartz with reference to the mouth

of the tunnel? A. All along the water ridge.

Q. About how far from the mouth of the tunnel is

it to where you first found the quartz?

A. About 200 feet.

Q. In which direction?

A. In a southerly direction.

Q. Whereabouts is this quartz with reference toi the

tide? Over on the hillside?

A. It is down on the side where the cliff or bluff is

broken off. You can see it from the cliff. I do net know

the points of the compass here, bnt it is down towards

the wharf or bay.

Q. About what length is that quartz you saw?
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A. Well, I traced it for 200 feet, or ovei* till I came

to the mouth of the tunnel, and I saw then that it was

taken up by someone and somebody owned it, so I did

not pay any further attention to it.

Q. Did you go into the tunnel?

A. I did not, at that time, as I had no candle and

would not be able to make any examination.

Q. Did you ever go into the tunnel and shaft?

A. Yes, I did to-day—about an hour ago.

Q. What did you find there?

A. This same ledge that I saw before, which is cross-

cut by the tunnel.

Q. How far in from the mouth of the tunnel does the

l»'dge crosscut?

.\. About 40 or 45 feet from the mouth of the tunnel,

I should judge.

Q. Are there any walls where the crosscut is?

A. Yes.

Q. What are the walls?

A. Slate for a hanging-wall.

Q. I understand you to say that the crosscut of this

ledge is 40 or 45 feet from the mouth of the tunnel?

A. Yes.

Q. Is there, then, only one wall where there is a cross-

cut?

A. No. There is only one wall exposed on the face

of the tunnel

Q. And that is which wall?

A. The hanging-wall. 1



168 Anna Goldstein vs.

(Testimony of William C. Miller.)

Q. How wide is the ledge there at the crosscut?

A. About 45 feet wide.

Q. And consists of what? What is thi; rock?

A. It consists of gray quartz, and white quartz.

Q. Is the quartz mixed up with other rock?

A. It is mixed some.

Q. With what? A. Vein porythyry.

Q. Approximately how long- is the tunnel, from the

mouth to the face of it? A. Abont 50 feet.

Q. Is there any difference in the rock beyond the

crosscut going into the tunnel? A. Yes.

Q. What is the difference? A. It is slat^.

Q. Then, from vrhat you call the haiiginj>-wall ot the

lode to the face of the tunnel is slate? A. Yes, sir.

Q. And the ledge, as you describe it, is 45 feet wide?

A. Yes, through the crosscut.

Q. And the tunnel begins on the left?

A. Yes, begins on the left.

Q. And you say you saw iron and lead there?

A. Yes, I saw a little sprinkling of iron in the quartz

—iron and lead.
|

C^. That was the crosscut? A. Yes.

Q. By lead, do you mean galena?

A. Yes; that is what I wish to be understood.

Q. What was the character of the iron pyrites?

A. Sulphuretts of iron.

Q. And you found that along the crosscut, also?

A. Y^es

Q. Any other mineral?
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A. None that I could see.

O. flow was the iron? Was that scatteivd nloii2: the

same as the lead?

A. It was scattered along all through the quartz,

Q. And I understand you to say that in that crof?scut

the granite wall is not exposed?

A. There is only one wall in that crosscut. The

granite wall is further down on the other side, and is not

exposed in the tunnel.

Q. Could you give us some idea at abou-t what angle

the tunnel crosses the ledge? Ts it at right angles?

Does it cut it square?

A. Very neariy square, it cuts it.

Q. How near the mouth of the tunnel, at the nearest

point from the mouth of the tunnel, is this granite or

footwall?

A. About 25 or 30 feet down belaw the dump from

the mouth of the tunnel.

Q. The only experience that you have had with refer-

ence to quartz formations in Alaska is such a« you have

had since you came here the fore part of this last June?

A. Yes,

Q. Who asked you to go into the tunnel to-day?

A. Mr. Goldstein.

Q. When was the first time which you had any con-

versaition with him about this tunnel?

A. Just to-day.

Q. And to-day is the only examination whicii you

have made of It?
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A. 1 was also there yesterday, or the day before.

Q. That make« altogether three tim(^, does it not?

A. Yes.

Q. Did you notice this footwall when you were there

a day or two ago? A. No, I did not no-tice it.

Q. Have you ever noticed it since the first time, when

you were taking; a walk? A. No, up to to-day.

Q. And you did notice it to-day? A. Yes.

Q. Can you tell us the stage of the tide when you

were there to-day?

A. No; I do not know anything about this tide busi-

ness.

Q. Did you go into the shaft? A. No, sir.

Q. State whether or not you know whether any por-

tion of this lode that you have described carries any gold

or silver? A. Thait is a hard question to answer.

Q. So far as your knowledge goes?

A. I could not tell that without a test.

Q. Then you have not made any test?

A. No, sir.

Q. Where are you working now?

A. I am prospecting on Admirality Island, not work-

ing.

Q. When did you come over to Juneau from Ad-

mirality Island? A. Aibout a week ago.

Q. You have not done any prospecting round Ju-

neau? A. Jnst one day, up at Salmon Creek.
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JOSEPH ANDKIS, being duly sworn, testified as fol-

lows:

Qi State your name. A. Josepli Andris.

Q. Where do you reside? A. Juneau.

Q. What is your occupation? A. Mining.

Q. How long have you resided in Juneau?

A. Four years.

Q. How long have you been engaged in mining?

A. Since 1897.

Q. Where have you mined? \

A. Silver City, Idaho, in 1897, from there went to

Washington, from there to Montana and Southern Ore-

gon fr(^m Southern Oregon, to Juneau.

Q. In what character of mining have you been en-

gaged? A, In quartz and placer, both.

Q. You know what is meant by the mining term, min-

eral-bearing rock in place? A. I do.

Q. Are you acquainted with the Ronanza Lode

Claim? A. I am.

Q. How long have you known it?

A. I have known it about a year.

Q. State the character and extent of your acquain-

tance with it?

A. I worked there last fall in the crosscut.

Q. State, Mr. Andris, whether or not there is a ledge

of quartz or rock in place on that claim?

A. There is.

Q. About what i« the size and extent of it?

A. Where I worked in the tunnel the crosscut was

about 4 ft. wide.
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Q. This 4 feet wide you speaik of, what does it ooft-

tain?

A. Mostly quartz with ^tring^s in the couatry rock.

Q. Did you ever observe the bluff running along the

beach in a southerly direction from the shaft?

A. Yes. I have never followed it up.

Q. State whether the cropping^ show along that

bluff? A. Yes.

Q. In addition to the 4 feet which you state is of

quartz is there any other wider formation?

A. Yes. The ledge is a good deal wider than that

Q. About how wide is the ledge as near as you can

judge? A. I couldn't tell you.

Q. Mr. Andris, from your experience as a miner

would it or would it not, in your opinion, be worth while

for a reasonably prudent man who owned the Bonanza

ledge to spend his money in developing the mine as a

mineral claim? i

A. I think it would be worth his while.

Q. Did you ever have any assays made from the rock

of the Bonanza Lode? A. Yes.

Q. Did you take the samples yourself?

A. Yes. I took the samiples out from the place where

I quit work in the crosscut.

Q. In selecting this sample state whether or not you

endeavored to get the best or poorest, or how did you

select it?
;

'.

A. I knocked off a piece from one place or another,

not picking either the best or the poorest and took what
I would call an average sample.
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Q. To what assayer did you take the samples?

A. To Mr. John G. Davies.

Q. Is this the certificate of atssay I^ve you? (Hand-

ing-witness certificate of assay.) A. Yes.

(Counsel for defendant offers in evidence certificate

of assay and asks that the same be recetved in evidence

and markd Defendant's Exhibit No. 1.)

Crosis-examined by A. K. DELANBY.

Q. When was it that you worked there, on the Bo-

nanza Lode, last year? A. Last September.

Q. Where, in the tunnel or shaft?

A. In the tunnel crosscut.

Q. About what was the length of the tunnel, at that

time?
'

A. The tunnel was about forty feet long at that time.

<Q. I understand the worfc you did was in the cross-

cut. Was that the oroescut of the tunnel?

A. No. It was a crosscut of the vein?

Q. How far from the mouth of the tunnel?

A. About twenty-five feet.

(Q. Which way from the tiinnel'did yourcposscut go;

to the right or left?

A. To the right going in.

Q. What i« the length of that crosscut?

A. I can't tell exactly, about 10 or 12 feet.

'Q. 'Did you Tun the crosscut yourself? A. Yes.

Q. The whole 10 or 12 ifeet? A. Yes.

'Q And it was there that you found this ledge of

quartz about 4 feet wid^? A. "Yes.
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Q. How, far is that ledge from the side of the old

tunnel itself? A. About twelve feet.

Q. Whereabouts with i*eference to the side of the tun-

nel is the crosscut? A. On the hight-hand side?

Q. How far from the side of the tunnel?

A. About 12 feet.

Q. And you say now that the ledge is 12 feet wide?

A. Yes. We found quartz when we began and

hadn't got through it when we quit work. The 12 feet

of width is now exposed.

Q. Now, will you explain where this 4 foot ledge

which you told Mr. Cobb about is?

A. We crosscut the ledge and there is 4 feet of

quartz in the tunnel, that is in the crosscut.

Q. And this crosscut you say is about 4 feet wide?

A. Yes.

Q. And you mean to testify that is all in quartz?

A. Yes, 4 feet in width and the full length of the

crosscut.

Q. And that is where you got this sample you gave

to Mr. Davies? A. Yes.

Q,. When did you get the samples?

A. A few days ago.

iQ. Whereabouts did you take the samples in this

crosscut, all along the face in the crosscut?

A. Yes.

!Q. Approximately what is the height of the cross-

cut? A. About six feet.

Q. Did you take any samples from the roof or the

floor of the crosscut? A. No.
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Q. Did you take them from both sides? A. I did.

Q. Did you take any from the face of the tunnel?

A. Yes, sir, I did.

Q. When did you deliver these samples to Mr.

Davies? A. Last Friday.

Q. Was anybody with you when you delivered the

samples? A. No, sir; I was alone.

Q. Did anybody ask you to take these samples?

A. Yes, Mr. Goldstein, the young gentleman, Will-

iam.

Q. Can you state about how much there was in the

aggregate in the samples?

A. About five or six pounds.

Q. And you gave the whole package to Mr. Davies?

A. Yes.

Q Where are you working now?

A. I am working down here on the hill on the east

side of the chanel driving a tunnel.

Q. Who for? A. A party from the south?

Q. Has Mr. Goldstein any interest in it? A. No.

JOHN WAGNER being first duly sworn, testified as

follows:

(Examined by Mr. COBB.)

Q. State your name. A. John Wagner.

Q. Where do you reside?

A. Juneau, Alaska.

Q.. How long have you resided here?

A. Six years last March.
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'Q. What is your occupation? A. Miner.

Q. How long has mining been your occupation?

A. For 26 years.

Q. Where have you mined?

A. I have mined in Illinois^ southern part of Wiscon-

sine and Alaska.

Q. Has mining been your occupation ever since you

have been in Alaska? A. Yes.

Q. Are you familiar with the formation of ore de-

posits in the mineral belt in and about Juneau?

A. T am.

Q. Are you interested in any mining properties in

and around here?

A. I am interested in the Boston Groupe over here

near town. !

Q How far is that from the Bonanza Lode Claim?

A. Well, the Bonanza Lode Claim crosses Gold

Greek about fiOO feet from the Boston Groupe shaft

—

down creek from it.

Q. State, Mr. Wagner, if you are familiar with the

Bonanza Lode Claim and if you have been over it and

examined it?

A. Yes, I am familiar with it and have been on it.

Q. Do you know the claim adjoining it on the north-

west end known as the Fraction?

A. I do; I have worked some on it.

" Q. Do you know the claim known as the Niprand-

Tuck? A. Yes, I do.

Q. Where is that with reference to the Fraction and

the Bonanza?
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A. It is just across the creek from the Fraction, in a

northwesterly direction from the Fraction.

Q. Do you also know where the Sea Gull Claim is?

A. Yes, it is called the Juneau Belle now. I located

it myself and located all the way to Salmon Creek.

Q. State whether or not the four claims mentioned

—the Bonanza, Fraction, Nip-and-Tuck and Sea Gull are

located on the same vein? A. Yes, they are.

Q. Have you ever traced the vein through?

A. I have traced' it through clear to the ^lendenhall

Glacier.

Q. Just describe in your own way, Mr. Wagner, the

character of the ledge at the places where you have sieen

it exposed on the Bonanza, Fraction and Nip-and-Tuck?

(Counsel for plaintiff objects on the ground that this

examination should be confined to the Bonanza Lode

Claim.)

A. When I am looking for anything I always go by

the formation. The formation there is granite for the

footwall and slate for the hanging-wall.

(Same objection is raised by plaintiff.)

There are some places more broken up than others.

Now, take the Fraction, it shows up good on this side

and the Early Bird does not on the other side because

there is a greenstone house goes through on the other

side. The Bonanza over here—of course that is a slate

hanging-wall, granite for footwall and quartz mixed

with porphyry vein matter.

Q. About what is the width of the Bonanza Lode?
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A. I should judge about 50 or 55 feet from the foot

to the hanging-wall.

Q. State, Mr. Wagner, how tihe quarz there compares

with other quartz veins in this vicinity which are being

worked?

A. Much the same. Take any of the quartz here,

some places are rich and some are poor, broken up more

or less in places.

Q. Is it, or is it not, characteristic of the quartz to

be somewhat mixed in tlie vein? A. It is.

Q. About how is it in the Alaska-Juneau?

A. In the Basin properties it is more of the float

patch kind—rich on top and poorer as you go down.

Q. How is it with reference to the quartz lying in

stringers with rock between?

A. In the Basin it is slate between and here it is of

a porphyry, and that is tIhe lead itself.

Q. How does the ore compare with the ore and forma-

tion in the Boston Groupe?

A. It is similar—the same kind of ore?

Q. There is very extensive work being done on the

Boston Groupe, is there not?

A. Yes, we have spent something over $20,000 there

in development work.

Q. From your experience and knowledge as a miner,

Mr. Wagner, would you think that a reasonably prudent

man owning the Bonanza Ledge should spend his time

and money in developing it as a mineral claim?

A. Yes, sir. I would.
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Cross-Examined by Mr. A. K. DELANEY.

Q. Whereabouts in Wisconsin did you mine?

A. In the Southern part; down near Galena, Illinois.

«Q. That was in lead?

A. Lead, zinc and dry-bone.

iQ. Same in Illinois? A. Yes, the same.

Q. In other words you worked in that lead belt down

there? A. I did.

Q. That was the only mining you did before coming

to Alaska? A. Yes.

Q. And you have been here about six years?

A. A little over—six years last March.

Q. How far is the Boston Groupe from the mouth

of Gold Creek?

A. It is about 600 feet from the Fraction Cflaim.

Q. About how far is that from the creek w^here it

empties into the bay?

A. About a quarter of a mile.

Q. Which side of the creek is it—on this Groupe?

A. Boston No. 2 is on this side of the creek and ex-

tends over in town here; Boston No. 1 is on the other

side.

Q. On which side of the creek are the workings?

A. On the other side, the northwesterly side. I had

the stakes put right where the shaft is sunk.

Q. Do you know the bridge which crosses the creek

going down to the cemetery? A. Yes.

Q. W^hereabouts is the Boston lode with reference

to that bridge? '
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A. Up the creek about 800 feet from the bridge.

Q. Whereabouts is the .Fraction with reference to

the bridge?

A. It is about 200 feet up the creek from the bridge.

Q. These lodes that youndescribed as Boston No. 1

and No. 2—in what direction is their strike?

A. Northwesterly and southeasterly, straight over

for the Island.

Q. Probably an extension of the Treadwell?

A. That ledge goes right through this town. That is

what I went by when I located the Boston Groupe. I

couldn't see any croppings, I sunk down there, before

I made my location, to the bed rock.

Q. You know where the east side line of the Bonanza

lode is claimed to be, do you not?

A. Yes, sir, I do.

Q. Do the Boston Claim and the Bonanza Claim join?

A. They join along the side.

Q. Are they contiguous?

A. Yes. They join on the side line?

Q. Then as I understand you, the east side line of

the Bonanza would be the west side line of the Boston!?

A. They come together near Main street.

Q. Well, then, the location of the Boston Claim is to

the eastward or northeastward of the Bonanza?

A. Yes.

Q. Whereabouts, with reference to the Bonanza

Claim, is the Nip-and-Tuck and Fraction, does either one

of them join the Bonanza?
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A. The Nip-and-Tuck is an extension of the Fraction

and the Fraction is an extension of the Bonanza.

Q. So that the Bonanza is joined on the northwest by

the Fraction. A. Yes.

Q. Now, are there any croppings on the Bonanza

Claim? A. Yes, there are.

Q. Where?

A. Along the face of the tunnel from the mouth down

to the water.

Q. Cropping^ of what?

A. Croppings of quartz and mineral. Good lively

quartz.

Q. How far do these croppings extend from the

mouth of the tunnel?

Q. About 20a feet.

Q. Whereabouts are they, on the flat or the iside hill?

A. Where the cliff is broken down to the edge of the

• water.

Q. How high are these croppings above the sea level?

A. I should judge in some places they were 8, 9, or 10

feet.

Q. What is the formation there with regard to the

country rock?

A. The footwall is granite; the hanging-wall is slate

and tlie body of the vein and the lode is porphyry.

Q. Have you been into the tunnel?

A. Yes.

Q. Recently?

A. Yes, and I was there six years ago.
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Q. When last? A. 1 was there to-day.

Q. Did you find a ledge in there?

A. I did. I did not have to go in to find the ledge.

il. Then the ledge is at the mouth of the tunnel?

A. The tunnel is straight on the ledge matter.

Q. How far did you follow it?

A. I went into the tunnel about 45 feet from the

shaft to the slate wall. The shaft is at the mouth of the

tunnel. *

i

Q. What is the character of the rock at the fa^e of

the tunnel? A. The face of the wall is slate.

Q. Then I understand you testify that the tunnel

croissicuts the ledge?

A. Yes, the tunnel crosscuts the ledge.

Q. From the crosscut the ledge appears to be 40 or

45 feet in width?

A. Yes, it appears that width from the shaft?

(Counsel for defendant desires to ask a question which,

was omitted before.)

Q,. State, Mr. W^agner, if you have had a test made

of the ore from the ledge on which the Bonanza Lode

Claim is located?

(Counsel for plaintiff objects to knowledge conveyed

in that question.)

A. Yes, I had a mill test made.

Q. Where did the ore come from that you had this

test made from?

A. It came from the shaft out of the Fraction?

(Counsel for plaintiff moves to strike that answer out
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because examination is not confined to the Bonanza Lode

Claim.)

;Q. About how far is the shaft you speat of from the

northwesterly end line of the Bonanza?

(Same objection by plaintiff.)

A. About 600 feet. I helped to survey it.

Q. I believe you say that you traced the ledge

through, and it is the same ledge which runs through

the Bonanza and the Fraction? A. Yes.

Q. What was the result of the mill test you had

made?

(Same objection by plaintiff.)

A. Sixteen dollars to the ton, in gold.

Redirect by A. K. DELANEY.

Q. How did you trace the ledge you mention as be-

ing on the Bonanza and Fraction?

A. You can go by the formation and that is the way

I traced it.

Q. Did you find any croppings on the Bonanza, from

the tunnel to the Fraction, by which you could trace the

ledge?

A. Yes, I helped to build three litle houses and by

sinking down so as to get a good foundation, I found

the quartz on the Bonanza Claim.

Q. You did not find any other croppings besides this?

A. No. No other crcxppings than this. I have seen

cropping and found them closer to the Bonanza on this

side of the tunnel.
,
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Q,. Do you mean that the croppings are on the north-

west of the mouth of the tunnel? A. Yes.

Q. How far from the m'outh of the tunnel?

A. The nearest, about 400 or 500 feet, and the fur-

therest 600 or 700 feet.

Q. Are those croppings along the side of the bluff or

on the top of the butte?

A. They are on the side of the bluff by the sea shore,

the nearest about 400 feet, and the furthest about 600

feet.

Q When did you first observe them?

A. About six years ago.

Q. W^hat is the character of those croppings or rock?

A. It is quartz with a mixture of porphyry.

July 3d, A. M.

The defendant next offers in evidence the decision of

the Secretary of the Interior in the case of Atina Gold-

stein vs. The Townsite of Juneau, which is received in

evidence and marked Defendant's Exhibit No. 2.

(Counsel for plaintiff objects to the evidence offered.)

(Counsel for plaintiff reserves the right to formulate

such objections as he sees fit, except that he expressly

waives the objection that the copy of the decision offered

is not duly certified to.)

JOHN G. DAVIES, being duly sworn, testified as fol-

lows:

(Examined by Mr. COBB.)

Q. Mr. Davies, you have been sworn in tihis case be-

fore? A. Yes, for the plaintiff.
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Q. You are the same John G. Diavies, who testified

in this case for the plaintiff, in the plaintiff's behalf,

some days ago? A. Yes.

Q. How long have you followed the business of as-

saying?

A. The majority of the time for the last 27 years, the

greater portion of that time, over three-fourths of it.

Q. State whether or not you made an assay of any

ore for Joseph Andris on or about the 26th of June?

A. Yes, I guess I did. (Witness is here handed the

assay certificate identified by witness, Joseph Andris,

and marked Defendant's Exhibit No. 1.)

Q. Is that paper you have in your hand the certificate

of assay you gave him? A. Yes, it is.

iQ. State whether or not that certificate of assay rep-

resents the value of the ore which you asayed on that

occasion? A. Yes, it does.

Q. The ore then given you by Mr. Andris was of the

value of $3.62? A. That is right.

(Counsel for defendant now offers in evidence the

certificate of assay, and asks that same be received and

marked Plaintiff's Exhibit No. 1.)

Q. State whether or not you mad^ any assays for

Mr. Wm. Goldstein on or about the 11th of October,

1897? A. Yes, sir, I did.

Q. State whether or not that copy of certificate of

assay which you have in your hand correctly represents

the value of the ore ha,udod you by Mr. Wm. Goldstein

at that time?
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Aj. So far as I can remember, it does.

Q. Do you keep a corect copy of tlie results of as-

says tiaken by you?

A. Yes. I keep tlie original entry of the work per-

formed at the time.

Q. Is that piece of paper in your hand a correct copy

of the entry made by you? A. Yes, it is.

Q,. Now, from your original entries, and copy made

by \ou and which you now have in your hand, state

whether or not the oresi assayed by you on that occasion

were of the value indicated in that certificate?

A. I believe them to be such, yes. In other words

we never make an entry in the book, unless it represents

tlir \aiue stated in the certificate given.

Q. The certificate of the assay then does correctly

represent the value assayed by you on that occasion?

A. It does.

(Counsel for defendant now offers in evidence a cer-

tificate of assay identified by witness and asks that the

same be received and marked Exhibit No. 3.)

Q. State, Mr. Davies, whether or not you have had a

good deal of experience in assaying and the extent of

your experience.

A. Without claiming more than my due, I may siay

that I am proficient in my business and have had a great

deal of experience in thisi and other counties.

Q. Now, you may state with what degree of accuracy

an assay shows the value of the rock assayed?

A. In the majority of cases rock assayed from a sam-
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pie which would contain free or metallic gold is quite

correct. In fact, I might say it is so in 99 cases out of

100, but if it contains free or metallic gold it is subject to

be denuded of its value by reason of flakes getting in and

being left in it. I will explain by stating that no mat-

ter if it is ground up fine, as through a screen, for in-

stance, the particles of metallic gold would be likely to

be salted and above the average value, or the absence

of that would make it less than the average value.

Q. In your experience as an assayer in assaying sam-

ples from mines or claims, I will ask you if it is not a

fact that it is possible to select from a rich mine samples

of ore of very low value?

A. Yes, I have found that to be the case, and on the

other hand very high. It is considered that an assay

will only represent the value of that sample at that

time. : ^^i'l^^Jdli

Q. Are you familiar, Mr. Davies, with the character

of the ore deposits found in the vicinity of Juneau?

A. I might say that I am, but would not care to

testify to it. I may say that I am fairly familiair with

them.

Q. State if you have examined the deposits of ore

that are being worked in the Alaska-Juneau Mining

Claim, in Silver Bow Basin?

A. Yes, I have examined it.

Q. Have you also examined the ore deposits in the

mine of the Ebner Mining and Milling Company?

A. In a casual way, yes.
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.Q. Both these cilaims are in the mineral belt around

Juneau? A. Yes.

Q. Now, Mr. Davies, ^tate whether or not the ore

deposits in the two mines mentioned are broken up into

stringers of quartz mixed with other rock?

A. I believe that to be the case so far as I have in-

vestigated, yes.

Q. Those mines are now being operated, are they not?

A. Yes.

Q. And have been for a number of years?

A. Yes, in the summer time. ^

Q. Is not the same formation characteristic of the

ore deposits in this mineral belt?

A. Why, in a general way, yes, and in some respects

different. It has its chai^cteristics but may be different

as to that particular ledge.

Q. Do you know how low in value a deposit of ore

would ordinarily have to run to prevent it from being

worked at a profit in this vicinity?

A. Well, conditions as to answering that would be

hard for m^e to fix. Conditions are so dissimilar locally,

all of which enters into the cost of production and cost

of management and would naturally make a great dif-

ference in the profit from the work done.

Q. Supposing a claim is situated on a navigable chan-

nel on the salt water convenient of access for shipiping

and adjoining a purchasing center such as Juneau, and

also consider it possible that your mill would have to

be operated by steam. Under those conditions liow
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low a value would you say could reasonably be made

profitable?

Ai I would not care to answer that question^ unless

I could apply it specifically to some case.

Q. Apply the conditions I have stated to the Bonanza

Lode Claim. CouW you state how low the value of the

ore could be' reasonably expected i to be worked with

profit?

A. I couldn't answer this at this time without tak-

ing' into consideration the details, which I have not done.

Q. Do you know of any mines «itua.ted in this vicinity

in which ore of the average vailue of less than |2.00 a

ton is being operated with profit?

A. Not of my own knowledge; but by hearsay, yes.

Q. If you had a deposit of ore 40 or 50 feet wid-e and

having an average value of $3.00 per ton, or more, sit-

uated convenient to navigation, convenient of access, do

you think such a deposit could be profitably mined,

milled and reduced? A. Yes, without question.

Q Have- you ;had any experience i n mining y ourscl f ?

A. Yes, considerable. In fact my business of assay-

ing, has always been in combination with mining.

Q. Now, Mr. Davies, it has been shown in evidence in

this case that the Bonanza ledge, where it has been

crosscut, is some 40 feet in width. It has also been

shown in evidence that a samiple taken from it by a

disinterested party assayed $3.02 per ton. Two other as-

esays taken by parties in interest and claiming that the

^ound was mineral, assayed respectively $196.02 per
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ton and f10.72 per ton, while other assays from samples

taken by interested parties, who were interested in show-

ing that there was no mineral in the claim assayed from

a trace up to something less than a dollar per ton. It

has also been shown in evidence that ther-.- is another

claim called the Fraction located on the same lead or

ledge as to the Bonanza and adjoining it on its north-

west extenson, and that eight tons of rock taken from

the shaft of the Fraction about 600 feet from the north-

west end of the Bonanza, were milled and gave as a re-

turn from the mill |1'6.00 per ton. It has also been

shown that the ledge has been traced from the tunnel

and shaft of the Bonanza directly through where this

eight tons were taken on the Fraction. From all the

above facts, state whether or not in your opinion a rea-

sonably prudent man owning the Bonanza would be

warranted in spending his time and money in devoloping

the mine as a mineral claim?

(Counsel for plaintiff enters objection on the grounds

that the question is suggestive, leading, impertinent, ir-

relevant and immaterial.)

A. Well. I could not give a good answer to that ques-

tion for the reason that I have not invf-sti gated the sur-

face and conditions surrounding the Bonanza Claim

sufficiently to determine whether he would or not. My

business is different from that of most other people in

that I occupy a confidential nlation to the mining pub-

lic and have always endeavored to keep my mind free

and unbiased as to anj' particular piece of property. I
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have not investigated the Bonanza to know any of its

conditions and could not answer to that question.

Q. I am not asking your opinion upon an;> matters

of your own knowledge resppctiiig the Bonanza, because

you say you have made no examination of it. But, a,s-

suming the facts stated in the question put as true,

what would be your opinion?

A. I believe it could be maxie to pay.

Cross-Examined by Mr. FOOTE.

Q. Is the Bonanza Lode Claim being operated as a

mine now or hais it ever been, since you have been in the

country?

A. I do not know, but believe it is not being o]>erated

at the present time. In the sense of the Avord "As a

mine," I presume not. but as a great many of us operate

mines or prospects Avhen we can

—

iQ. You have been on the Bonanza, have you not?

A. Yes, I have been on it and over it and passed

there a great many times and been there quite recently

—within 20 days.

Ql Is the Bonanza Claim being operated as a produc-

ing mine?

A. I think not at the present time. In fact I know

it is not.

WILLIAM W. (^rOLDSTEIN, recalled and examined

by Mr. COBB.

Q. On your former examination vesterday, you stated

that you had two assays from the Bonanza lode made



192 Anna Goldstein vs.

(Testimouy of \Yilliaiii W, Goldstein.)

by Mr. Davies yourself. Just examine this copy of oer-

tiiicate of two assays, marked Defendant's Exhibit 3,

and state whether or not 'those are the two assays you

i*eferred to.

A. Yes, sir. This is the original of the certificate

of assay I got from Mr. Davies.

Q. State whether or not the samples assayed, and

the values of which are given in this certificate, were

taken from the Bonanza lode. A. They were.

Q. jNlr. Goldstein, do you knew how long the contro-

versy between your mother and the squaitters on the

Bonanza lode has been pending? A. Yes. sir.

Q. Ktate about how' long.

A. About twelve years, I think.

Q. State whether or not her claim to the Bonanza

lode has been resisted with, much bitterness.

A. Yes, sir, it has.

(Counsel for plaintiff objects to the question as sug-

gestive and and leading.)

Q. Do you know whether or not this controversy has

prevented the development of the Bonanza T.ode as a

mineral claim to a greater extent thin it hasi been de-

veloped ?

A. Yes. That is the reason it has not been devel-

oped to a greater extent.

Defendant next offers in evidence ar- order of the

United States District Court as the same appears in the

Court Journal^, vok 3, page 141, which reads as follows:
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June 13, 1890.

Court convened pursuant to adjournment. Present,

same as on last day.

In the Matter of the Admission of liEU-

BEN GOLDSTEIN to Become a Citi-

zen of the United States.

Now. at this time comes, the above-named Reuben

Goldstein, amd prays to be admitted to becomr a citizen

of the United States of America; i\n(\

It appearing- to the Court from the testimony of Oscar

VVallin and Luke Nolan offered thnt the said applicant

is in all respects qualified and entitled to such admis-

sion according to the laws of Congress regulating the

juituralization of aliens and the said applicant upon his

oath, first duly administered, now d^cl'ires that he will

support the Constitution of the United States, and that

he doth absolutely and entirely renounce and abjure all

allegiance and fidelity to every foreign prince, potentate,

state and sovereignty whatever, particularly to the Em-

peror of Russia, of whom he was a subject:

Therefore, it is considered tiiat the said Reuben Gold-

stein be, and he hereby is, admitted to become a citizen

of the United States of America.

The defendant next offers in evidence a deed from

Lewis Nado to Lottie ^lone^ Nado, dated 5th day of

December, 1888, conveying 5-16 interest in the Bonanza

Lode Claim, being a certified copy of tho records of the

Juneau Recording District, which w:is admitted in evi-

dence and marked Defendant's Exhibit No. 4.
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Defendant next offers in evidence certified copy from

the records of the Juneau Recording District, of a notice

of forfeiture, affidavit of publication of the same and affi-

davit of the nonpayment of the assessment work by Lot-

tie Money Nado on the Bonanza Claim, which was ad-

mitted in evidence and marked Defendant's Exhibit

No. 5.

WILLIAM W. GOLDSTEIN, recalled and examined

by Mr. COBB.

Q. You are the son of Mrs. Anna Goldstein?

A. Yes, sir.

Q. What was your father's name?

A. Reuben Goldstein.

Q. Was he the same Reuben Goldstein who was ad-

mitted to citizenship on the 13th day of June, 1890, by

the District Court of Alaska? A. Yes, sir.

Q. Do you know who composed the firm of A. Gold-

stein & Company, to whom the deed of O. L. Sandstone

of the Bonanza Lode was made? A. Yes, sir.

Q. Who composed it?

A. My mother and my brother, C. Goldstein.

Q. Does C. stand for Charles in this name?

A. Yes. Charles.

Defendant rests.
'-
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In the United States District Covrt for the District 0/

Alaska, Division No. J.

LEWIS LUND,

vs.

ANNA GOLDSTEIN,

Plaintiff,

No. 921.

De fendanit.

And other cases known as the Goldstein Cases, num-

bered 872, 873, 885, 892, 893, 894, 895, 896, 897, 906,

907, 908, 909, 910, 911, 912, 913, 914, 915, 916, 917,

918, 919, 920, 922, 923, 924, 925, 926, 927, 928, 929,

930, 931, 932, 983, 934, 935.

Report of Referee.

To the Honorable MELVILLE C. BROWN, Judge of the

United States District Court for the District of

Alaska, Divison No. 1:

I, S. A. Plumley, referee, duly appointed in all of the

above-entitled causes by order of this Court, entered

therein, on the 28th day of February, 1901, do horoby

report and certify to this Honorable Court that, pursu-

ant to the direction of this Court entered May 6th, that

the referee should proceed with said causes, the said

causes were broug^ht on for hearinp; before said referee

on the 9th day of May, 1901, at 10 o'clock A. M. And

the hearing of said causes and takino of testimony in

same was had from day to day with intermediate ad-

journments for cause and convenience, up to and includ-

ing the 5th day of July, 1901; that all of the evidence
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taken in said causes, which was applicable to all said

causes, genierally, wae taken under the title of case No.

921, and was stipulated to apply to and be used in each

and every and all of said cause-s, wherever the same was

applicable, together with all exhibits. The general ex-

hibits are filed and returned with this report, while the

special exhibits, applica'ble only to one particular cause,

.filed in the causes in which they were introduced, to-

gether with the evidence taken in said causes.

The minutes of the referee are filed in Case No. 872,

and the i^eneral record of the proceedin^is had before the

referee are included in such minutes. There are also

filed in said cause the oath of referee notices served.

The referee hereby further certifies that all the evi-

dence in all of said causes, regularly taken upon such

hearing, is hereby and herewith returned to this Court,

the same being pages 1 to 179, inclusive, of general evi-

dence, the special evidence applicable to each case is

filed therein, and that the index thereunto attached sets

forth the names of the witnesses sworn and examined

on the pages upon which their evidence may be found.

All of which is respectfully submitted.

S. A. PLUMLEY,

V Referee.

Fees of referee, $310.

It being stipulated that one-half of said fees be paid

by plaintilfs, and one-half by the defendant.

[Endorsed]: No. 921. Lewis Lund vs. Anna Gold-

stein. Keport of Referee. Filed July 12th, 1901. W.

J. Hills, Clerk.
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On the 13th day of July, 1901, the referee filed the fol-

lowing report of testimony, to wit:

In the United States District Court for the District of

Alaska, Division No. 1.

B. M. BEHRENDS,

vs.

ANNA (lOLDSTEIN,

It

Plainitiff,
/

Defendant.

No. 931.

Testimony.

By F. D. Kelsey and Oscar Foote, attorneys for the

plaintiff.

The testimony taken in the case of Lewis Lund vs.

Anna Goldstein, in the above-entitled court, No. 921, of

witnesses T. R. Lyons, John Olds, O. L. Sandstone, John

Pryor, C. E. Davidson, Thomas Smith, F. D. Kelsey, C.

W. Young, Emory Valentine, Christian Krogih, aid

Plaintife's Exhibits "A,'- «B," and "D," in case No. 885,

and Plaintiff's Exhibit No. 1, are hereby offered in evi-

dence in the above-entitled case and substituted as the

evidence in this case.

P.. M. BEHRENDS, being first duly sworn, testified as

follows:

Q. State your name and plaite of residence.

A. B. M. Behrends; Juneau, Alaska.
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Q, Are yon flu ]»l;nntifT in tlie above-entitled case?

A. I am.

Q. Are yon familiar wifh the bonndaries, in a gen-

eral way, of the Bonanza mining claim? A. T am.

Q. State if yon are in occupation and posse'ssioii of

land within, or near, the town of Juneau, and where that

land is with reference to the Goldstein mining claim?

A. I am in possession of Lots 1, 2 and 3 of Block 21,

and Lot 7 in Block 20 of the Hanus sunvey, adopted by

the citizens of Rockwell, or Juneau, and the lots I oc-

cupy are within the boundaries of the Bonanza Lode

Claim.

Q. State if your occupation has been continuous and

uniniterrupted since you first acquired possession, and if

you have made any improvements on the lots you claim.

A. I have occupied those lots since 1SS9, continu-

ously and uninterruptedly, except Lot 7 in Block 21

—

that I have owned since 1897. The lots in Block 21 I

have put improvements to the extent of five thousand

dollars. I have made my home there ever since. On

Lot 7 in Block 21, I have expended about twenty-five

hundred dollars in improvements,

Q. How did you acquire possession of TiOts 1, 2 and 3

in Block 21?

A. By purchase, in 1888, by deed which I hand you.

(Counsel for plaintiff offers in evidence a deed from

Lon Smith, conveying Lots 1, 2 and 3 in Block 21 to the

plaintiff, and aisks that the same be received and marked

Plaintiff's Exhibit No. 1 in case 931.)
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(Counsel for plaintiff offers in evidence a deed from

McLaughlin conveying the area now emibraced in Lots 1;

2 and 3 in Block 21 to Lon Smith, and asks that the same

be received and marked Plaintiff's Exhibit No. 2 in case

931.)

(Counsel for plaintiff offers in evidence a notice of lo-

cation covering Lot 1 in Block 21, and asks that the

ramo be received and marked Plaintiffs Exhibit No. 3 in

case 931.)

(Counsel for plaintiff otters in evidence a notice of lo-

cation covering Lots 2 and 3 in Block 21, and asks that

the same be received and marked Plaintiff's Exhibit No.

4 in case 931.)

Q. vState what you observed at the time that you first

saw these lots, and about when was that.

A. In the spring of 1888 I first saw the lots, took a

fancy to them, found they were in the occupation of Lon

Smith, and bought them of him. In about the middle of

the three lots there was a foundation of logs, and about

in the middle of what is now TiOts 2 and 3, on the line,

there was a log cabin, which seemed to have been occu-

pied for five or six years. I could see that the chips

from the wood pile were thick and indicated an occu-

pancy of a long time. On Lot 7 in Block 20, there was

a frame house about 1888, and I have occupied this lot

continuously ever since I bought it, also.

(Counsel for i)laintiff' offers in evidence a deed from

Lindig conveying Lot 7 in Block 20 to the plaintiff, and
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a.^ks that the same be received aud marked Plaintiff'H

Exhibit No. 5, case 931.)

(Counsel for i)laintifl: offerfe iu e^'idence a deed fr(^m C.

E. Lindig to E. Liudig, conveying Lot 7 iu Block 20, and

asks that the sauie be received and marked I'laintili's

Exhibit No. G, case 931.)

(Counsel for plaintiff offers iu evidence a deed from

Dawson to C. E. Lindig, conveying Lot 7 iu Block 20,

and asks that the same be received and marked Plain-

tiff's Exhibit No. 7, in case 931.)

(Counsel for plaintiff offers in evidence the record of a

deed found on page 555 of book 6 of Deeds, Charles Bab-

bit, conveying Lot 7 in Block 20 to D. W. Dawson, which

is as follows:)

Deed.

Know all men by these presents, that 1, Charles Bab-

bit, of the town of Juneau, in the District of Alaska, in

consideration of the sum of one hundred and sixty dol-

lars to me paid by David W. Dawson, of the same place,

do hereby grant, sell, bargain, remise, release and for-

ever quitclaim unto the said David W. Dawson, and unto

his heirs and assigns all my right, title and interest in

and to the following described parcel of land, situate in

the said town of Juneau, and District of Alaska, to wit:

All of lot numbered seven (7), in block numibered twenty

(20), as per plat and survey of said town made and sur-

veyed by G. C. nanus, accepted and adopted by the citi-

sens of the town formerly known as Rockwell, but now

Juneau City. Together with all buildings and improve-
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ments thereon situated. To have and to hold the same,

to<;ether with all and sinji,ular the hereditaments and ap-

purtenances thereunto 'b'elonginii or in anywise apper-

taining, unto said David W. Dawson, and to his heirs

and assigns forever.

In witness whereof, I have hereunto set my hand and

seal this 19th day of October, A. D. 1889.

CHAKLES BABBIT. [L. S.]

Signed, sealed and delivered in presence of:

JOHN G. HEID.

United States,
j

J.SS-

District of Alaska, j

This certifies that on this 19th day ot October, 1889,

before me, the undersigned, a Commissioner in and for

the said District, personally appeared the within-naraed

(Charles Babbit, who is known to me to be the individual

person described in and who executed the within instru-

ment and acknowledged to me that he executed the same

freely and voluntarily, for the uses and purposes therein

mentioned.

In witness whereof, I have hereunto set my hand and

official seal the day and year last above named.

[U. S. Commissioner's Seal.]

LOUIS L. WILLIAMS,

United States Commissioner.

(Counsel for plaintiff offers, in evidence the record of a

deed from Dawson to Ba<bibit, found oni page 491 of book
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5 of Deeds, conveying Lot 7 in Block 20, which is as fol-

lows:

Deed.

Know all men by these presents, that I, David W.

Dawson, of the town of Junieau, District of Alaska, in

consideration of one hundred and thirty-six and 00-100

dollars to me paid by Ohairles Babbit of the same place,

do hereby grant, bargain, sell, remise release and fore^'er

quitclaim unito the said Charles Babbit, and unto his

heirs and assigns, all my right, title and interest in and

to the following described parcel of land, situate in the

said town of Juneau, District of Alaska, to wit: All of

lot numbered seven (7) in block numbered twenty (20), as

per plat and survey of said town of Juneau made by G.

C. Hanus, accepted and adopted by the citizens of the

town formerly known as Rockwell, but now Juneau City;

together witli all buildings and improvements thereon

situated and erected. This deed is intended as a condi-

tional conveyance. !Now, if the said Dawson shall pay,

or cause to be paid, to said Babbit, on or before the

eleventh day of Novemiber, A. D. 1889, at the town of Ju-

neau, Alaska the said full sum of one hundred and

thirty-six and OO'-lOO dollars, with interest thereon from

the date of these presents, at the rate of ten, per centum

per annum, then this deedl shall be null and void and of

no effect. In case the said Dawson shall fail to pay, or

cause to be paid, to the said Baibbit, the full sum of one

hundred and thirty-six and 00-100 dollars, with interest

thereon as herein specified, then this deed shall become
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flibsolute and the title to said deserib^xl property shall

forever be vested in said Babbit and his heirs and as-

signs and no proceedings of foreclosure shall be required

to so declare the title to said property to be vested in

said Babbit. To have and to hold the same, together

with all and singular the hereditamentis and appur-

tenances thereunto belonging, or in anywise appertain-

ing, unto said Charles Babbit, and to his heirs and as-

signs forever.

In ^^'itness whereof, I have hereunto set my hand and

seal this eleventh day of May, A. D. 1888.

DAVID W. DAWSON. [Seal.]

Signed, sealed and delivered in presence of:

JOHX G. HEID.

United States, \

District of Alaska. ^

This certifies that on this 11th day of ^lay, A. D. 1888,

before me, the undersigned. United States Commissioner

in and for the said District personally appeared the

within-named David W. Dawson, whoi is known to me to

be the individual described in and who executed the

within instrument and acknowledged to me that he exe-

cuted the same freely and voluntarily, for the uses and

purposes herein mentioned.

In te?!timony whereof I have hereunto set my hand and

official seal, the day and year last above named.

[Seal] LOUIS L. WILLIAMS,

United States Commissioner.
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(Counsel for plaintiff offers in evidence the record of

a notice of location by Dawson, covering Lot 7 in Block

2.0, found on page 173 of, book ID of Locations of Lots,

which is as follows:)

Notice of Location.

Know all men by these presents, that I, the under-

signed have this 16th day of May, A. D. 1887, located

and claimed that certain piece or parcel of land known

as lot numbered seven (7) in block numbered twenty (20)

in the town of Juneau, District of Alaska, as is shown on

the plat of said town, made and surveyed by G. C. Hanus,

accepted and adopted by the citizens of the town former-

ly known as Rock:well, but now Juneau City.

DAVID W. DAWSON,
* Locator.

District of Alaska,
|

>ss.

Juneau Recording District. J

The within instrument was filed for record at 10

o'clock A. M. May 16th, 1887, and) duly recorded In Book

D on page 173 of the records of said District.

LOmS L. WILLIAMS,

United States Commissioner and District Recorder.

H. H. FOLSOM, being first duly sworn, testified as

follows:

Q. State you name and official character.

A. H. H. Folsom. Recorder.

Q. I will ask you to identify the books I now hand

you.
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A. They are books ID of Locations of Town Lots, and

books 5 and 6 of Deeds of the records of the> Juneau Re-

cording District.

WILLIAM PRYOR, being first duly sworn, testified

as follows:

Q. State your name and place of residence.

A. William Pryor; Juneau, Alaska; and have resided

here since 1881.

Q. Do you know^ where the lines of the Bonanza Min-

ing Claim are? A. I do.

Q. Are Lots 1, 2 and 3 in Block 21 and Lot 7 in Block

20 inside or outside the lines of the Bonanza Lode

Claim?

A. They are all inside the lines of the Bonanza Lode

Claim.

Q. How long have you been familiar with these lots?

A. Since 1881.

Q. State what' you know of I^ts 1, 2 and 3 in Block

21 and of Lot 7 in Block 20, and how you acquired knowl-

edge of them?

A. I lived on the* adjoining Lot to 7 in Block 20, con-

tinuously since 1881, and Lots 1, 2 and 3 in Block 21 are

just across the s-treet from Lot 7 in 21. In 1881 Lots 1,

2 and 3 in Block 20 of the Tlanus survey of Juneau, were

occupied by Jack McLaughlin, and he had two cabins

there, and a good bit of the timber cut off. He lived

there several years—up until Ix)n Smith bought h'm ont.

Q. Did McLaughlin, from about 1881, to the time that

IjOu Smith came there, have uninterrupted possession?

A. He did.
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Q. State what you know of the condition of Lot 7 in

Block 20 during the years from 1881 on.

A. Mike Powers had 'a house on that lot in 1881. The

lot wasi pretty well cleared off. Powers rented the place

to a man by the name of Dr. Blue. Powers exercised

ownership of the lot for several years, then afterwards

a man by the name of Dawson lived there. Dawson lived

there until about 1887. There was somebody living on

that lot and in possession of it all the time, right along

from 1881 up to the present time

FRANK M. BEBRY, being first duly sworn, testified

as follows:

Q, State your name and place of residence.

A. Frank M. Berry; Juneau, Alaska; and has lived

here continuously since 1881.

Q. Do you know where the Lots 1, 2 and 3 in Block

21 and Lot 7 in Block 20, of the Hanus survey of Juneau,

adopted by the citizens, are located? A. I do.

Q. How long have you observed those lots, and what

do you know as to the C(mdition of them with reference

to improvements and occupation?

A. I have known them since 1881 and there were

small cabins, such as miners build on the lots where Mr.

Behrends' residence is now, in Block 21. Jack McLaugh-

lin lived there, and also a man by the name of Casey,

from about 1881 up to the fall of 1884, when I went to

Europe.

Q. Did McLaughlin and Casey have undisputed and

continuous possession covering the years you have ref-

erence to?
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A. Y€^s; McLaughlin lived there in continuous and

undisputed possession, Casey left.

Q. What do you remember in the early days about

Lot 7 in Block 20?

A. Well, there was a house there and occupied by a

Dr. Blue, but I don't know who it belonged to. That

was several years during the fore part of the eighties.

The tendency of the settlers in early days, in 1881 etc.,

was to build their cabins over on that side of town, be-

cause the trail ran up on what is now the Goldstein

ground.

JOHN OLDS, being first duly sworn, testified as fol-

lows:

Q. State your name and place of residence.

A. John Olds; Juneau, Alaska; have lived here since

1880.

Q. Are you familiar with the locality and condition

of Lots 1, 2 and 3 in Block 21, and Lot 7 in Block 20 of

the Hanus survey of the town of Rockwell, or Juneau,

and, if so, state how you acquired such familiarity,

A. I am familiar with those lots, I lived for three

years; 1881, 1882 and 1883, within 250 feet of that prop-

erty.

Q. What was the condition of lots 1, 2 and 3 in Block

21 during the period which you have testified to?

A. They were occupied during that time by Jack Mc-

Laughlin and Michael Casey. The lots were cleared up

and two houses built on them, which were occupied by

the two parties just named. McLaughlin continued to

live there till he sold out to Lon Smith.
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Q. Can you state whether or not the McLaughlin

houses were on the present site of the B. N. Behrends*

residence?
,

A. One of the buildings stood within fifteen feet of

the site now occupied by B. M. Behrends' residence.

Q. State if you are familiar with Lot 7 in Block 20

of the Hanus survey.

A. I am. In 1881 there was a house built on that loi

and, to the best of my knowledge, it has been occupied

up to the present time.

THOMAS SMITH, being first duly sworn, testified as

follows:

Q. State you name and place of residence.

A. Thomas Smith; Juneau, Alaska; have lived here

since 1883, with the exception of one year—1893.

Q. Do you know where Lots 1, 2 and 3 of Block 21

and Lot 7 in Block 20' of the Hanus survey of Juneau, are

located?

A. I do. It is the present site of the residence and

warehouse of B. M. Behrends.

Q. What was the condition of Lots 1, 2 and 3 in Block

2il in regard to settlement and improvement when you

first observed them? \

A. The trees were cut off and two cabins were on

them, that was in 1883.

Q. Who occupied the cabins and who cut off the

tret?s?

A. A party of the name of Jack McLaughlin, and he

continued to occupy the property until he sold to Lon

Smith.
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Q. What do you know of the condition of Lot 7 in

Block 20?

A. I knew of a Mr. Dawson livincj there, about the

year 1886. He had built a house on it; the lots had al-

ready b^en cleared off. It had been occupied up to the

time Mr. Behrends went into possession, and by him up

to the present time.

Plaintiff offers in evidence certified copy of a judg-

ment of the United States District Court, for the Dis-

trict of Alaska, in cause No. 170, United States vs. Will-

iam Hennini?, which is received in evidence and marked

Plaintiff's Exhibit No. 8, im case 931.

Plaintiff also offers in evidence certified copy of the

record of a document of H. E. Nichols, U. S. N., concern-

ing the reservation of Block C for Government purposes,

which is received in evidence and marked Plaintiff's Ex-

hibit No. 9, in case No. 93'1.

No. 931—BEHRENDS vs. GOLDSTEIN.

GEORGE W. GARSIDE, being duly sworn, on exami-

nation by A. K. Delaney, attorney for the plaintiff, testi-

fied as follows:

Q. State your name, age, place of residence and oc-

cupation.

A. George W. Garside, fifty-four years; Juneau, Alas-

ka; civil engineer, and am also a Deputy United States

Surveyor and United States Deputy Mineral Surveyor.

Q. How long have you been living in Juneau?

A. Ever since the 7th day of September, 1884.

Q. How long, approximately, have you been a Deputy

United States Mineral Surveyor for Alaska?
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A. Ever since the month of September, 1884.

Q. Then, you were a duly qualified and acting United

States Deputy Mineral Surveyor, in the month of Octo-

ber, 1888? A. Yes.

Q. You are acquainted with the claim known in this

controversy as the Bonanza Lode Claim, claimed by Mrs.

Goldstein, the defendant? A. Yes, sir.

Q. When was the application for the survey of that

claim made? A. October 29th, 1888.

Q. When was the order for the survey made by the

ex-officio Surveyor General, who was then marshal?

A. The order was issued November 19th, 1888.

Q. And that order directed you to make the survey

as Deputy United States Mineral Surveyor?

A. Yes, sir.

Q. In pursuance of that order, didi you make the oflQ-

cial survey, and, if so, when?

A. I made the official survey on the 21st, 22d, and

21th days of December, 1888.

Q. At that time were you shown any stakes or other

monuments by any parties interested in the claim which

might indicate its boundaries, and, if so, tell us about it.

A. I went in the ground to make the survey accom-

panied by a Mr. Lewis Nadeau, one of the claimants, and

he showed me a small monument of rock about fifty feet

southeast of a small adit made in the side of the bluff,

near the beach on the Government Reservation, and he

represented this monument as being the point where the

original notice of location of the Bonanza Lode Claim

had been placed. Mr. Nadeau had a few posts with him

and placed one on the monument and I marked it *'N
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of L. Bonanza Lode Claim," there having been no mark

on the original monument shown to me by Mr. Xadeau.

I then informed Mr. Nadeau that it would be necessary

for him to show me another monument on the lode line

to enable me to ascertain the course of the lode. He

took me over to Gold Creek about 200 feet above what

is known as the Cemetery Bridge, and showed me a large

monument of rockj on the south side of said creek a few

feet distant, and represented to me that that monument

marked the north end line of the Bonanza Lode Claim.

I then proceeded with the survey and established a di-

rect line between the two monuments, as described

above, and, taking the description in the notice of loca-

tiDn, I measured a distance of one thousand feet from the

notice of location monument, in a dii*ection north 29

degrees W., on the lode line previously established, and

I placed a picket in the ground at that point. I then

continued on the lode line described a further distance

of 615 feet, before I reached the monument on Gold

Creek, which had been given me by Mr. Nadeau as the

north boundary of the claim. I then proceeded to the

picket which I had established on the lode line, one thou-

sand feet from the given mrtice of location, and set off two

right angles to the right and left of the lode line and

measured the distance each way of three hundred feet,

and drove small pickets in the ground on the two north

comers of the claim. At these two latter point? or cor-

ners I found no stakes or monuments of any description,

nor any indications of corners ever having boen estab-

lished, and I told Mr. Nadeau that it was very necessary

to have comers somewhere in the vicinitv in order to
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make the survey legal, and he told me that he had estab-

lished them on Gold Creek. When I asked him to take

me over there and show me the corners on Gold Creek,

he said he had been over there the day before and

couldn't find them. We looked all over the ground in

the vicinity of the corners which I established, and were

unable to find any of the monuments whatever in the

vicinity. I then established the corners according to

law.

I then proceeded to survey the south end of the claim.

I extended the lode line from the given notice of location

by prolonging the lode line previously established. 1

measured the distance of approximately 100 feet to the

meander line of the Gastineaux Channel. At this point

I established a picket and informed Mr. Nadeau that, ac-

cording to law and the instructions to Deputy Mineral

Surveyors, it would be necessary to establish an end

line at this point parallel with the North end

line already established and cut off all the ground

claimed by the Bonanza location south of this point, as

the side lines could not extend beyond the lode line, and

that the lode line could not extend below mean high wa-

ter mark; but Mr. Nadeau informed me that they wished

to include all the ground described in the notice of loca-

tion, as they desired to include the surface, which

they considered valuable, and wished to embrace in

their application for patent. I then went to the north-

east corner of the claim, which was previously estab-

lished, and run a line south 29 degrees E., parallel with

the established lode line, a distance of 1,500 feet to a

point on what was known then as the Lewis lot in frac-
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tional block "F" of the townsite. Mr. Nadeau showed

me a small pile of rocks somewhere in that vicinity and

represented to me that that was his corner. 1 then

turned a right angle at this point and measured to the

meander line of the channel, and then proceeded to fol-

low the meander line ofl said channel in a northwesterly

direction to the picket established previously on the lode

line, approximately 100 feet from the notice of location,

and then continued on the meander line of said channel

to a point which bore south 29 degrees E. from the N. W.

corner of said claim previously established. 1 then

measured from this point to said N. W. corner several

hundred feet, which closed the survey.

In regard to the monument shown to me by Mr. Na-

deau on Gold Creek, it was built up quite prominently

and is still there, and has been used by subsequent lo-

cators in that neighborhood as their Initial Monument.

It was placed there by Pat McGlinchy, as a corner to

some claim he was locating, and I instructed him to

build a good corner there, so it could be seen. This cor-

ner was established about 1887. This monument Na-

deau represented to me was his northeast corner to the

Bonanza Lode Claim. This monument was built by Mc-

Glinchy, under my directions, as I told him to make it

conspicuous. The corner on the southeast corner of the

claim I am satisfied was made by Mr, Stillman Lewis in

clearing a patch of ground for gardening purposes, and

had never been established or claimed as a monument

until after the surveyor showed that there should be a

corner somewhere in that vicinity. There were no cor-

ners established on any of the meander points on Gas-
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tineaux Channel and Mr. Nadeau stated that there never

had been any.

Q. The line representing the 1,500 feet and forming

the easterly side line as you surveyed it, would have one

of its corners on the pile of rocks in the Lewis lot in

fractional block "F," would it not? A. Yes.

Q. And the other corner was the one established by

the picket or stake as the northeast corner, was it not?

A. Yes.

Q. What would be the length of a projected side line

starting from the pile of stones on the Lewis lot and run-

ning northwest to the monument you have mentioned on

Gold Creek, the one erected by McGlinchy?

A. It would be 2,115 feet, to a point opposite the Mc-

Glinchy corner.

Q. Now, was the survey you made, which you have

described, ever approved by the surveyor general offi-

cially?

A, It was never approved, for the reasons following:

The Hon. Barton Atkins, ex-officio Surveyor General,

when he came to Juneau, after his appointment, in-

Sftructed me to proceed with official surveys in the legal

manner and to always give him full particulars as to any

discrepancy there might be in the way the ground was

located, so that he would not approve of any survey un-

less it had been legally located and surveyed. In my
letter to him in reference to the Bonanza Lode Claim in

liij opinion there were three points for him to consider.

One was that the monument of location had been pointed

out to roe by one of the claimants as occupying a posi-

tion within the exterior boundaries of a Government
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Reservation; the next point was, that the claim had not

been properly monumented or staked, so that the ex-

terior boundaries could be readily traced according to

law; and the next point was, that the east boundary line

had been extended approximately four hundred feet in

a southeasterly direction beyond the lode line which, I

informed Barton Atkins, was absolutely fatal to the

survey, and I made the survey under protest, and the

Surveyor General did not approve the survey.

Mr. Nadeau was very much offended, also, Mr. Gold-

stein, and they accused me of being prejudiced against

them. I told them I was bound by my oath to make sur-

veys strictly according to law, but if they wished the

east side line extended I would do so and esta'blished the

monument at the southeast corner and prepare the plat

and field-notes to correspond, but that I would certainly

inform the ex-official Surveyor General of these facts.

They then offered to give me the two lots I had within

the Bonanza Survey, and also one lot to ray brother at

the lower end of the tract. Then I ordered them out of

the office.

Q. With reference to this reservation, known as

Block G of the townsite survey, where is the original lo-

cation notice and the original stake or monument and

the shaft, tunnel and other workings of the Bonanza

Lode Claim?

A. They are well within the center, on the west side,

of Block C near the Channel. All within the Govem-

mont Reservation.

Q. Now, you were a United States Deputy Marshal,

at one time, were you not, and, if so, when?

A. Yes; I was the first Deputy Marshal at Juneau,
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and served from September 7, 1884, until July or August,

1885.

Q. During- that time as «uch officer, did you have the

custody of any of the Government property, at Juneau,

and, if so, what and under whose authority?

A. I arrived hero September 7, 1884, and during the

morning hours of the day I was instructed by M. C, Hill-

yer. United States Marshal for Alaska, to get acquainted

with several of the old residents of the town and have

them point out any ground that was claimed by the Gov-

ernmenti within the town limits. I went on the ground

with several of the old-timers and they showed me the

ground known as Block C on the present plat of Juneau

and also a number of buildings, one of which was used

for a jail, another small building which was afterwards

used for the commissioner's office and a residence which

was afterwards occupied by the Commissioner. Mr.

Hi'llyer instructed me, as the United States Nonmineral

Surveyor, to make an official survey of the Reservation,

known as Block C, and forward him a plat of the same

in triplicates, with field-notes as he wished to keep one

m his own office, place one in the local land office, and

send one to the Department of the Interior. I complied

with these instructions and established the monum-ents

on the corners of the block delineating the reservation

as it stands to-day. I remained in possession of this res-

ervation until I was removed from office of Deputy Mar-

shal, and, when my successor arrived I took him on the

ground) and showed him all the corners of the block, the

buildings, and turned the custody of the property over to

him.
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Q. Have you ever examined this drift or tunnel and

the shaft and workings on the Bonanza Claim with the

purpose of ascertaining whether or not it was mineral

rock?

A. I made a careful examination of the ground at

the point where they claimed they had a lode and took

.

about 200 pounds of rock from the several openings, and,

after quartering the samples down, which is done in

this manner: The rock is laid out on a canvas floor and

broken up in small pieces, then evenly spread over the

canvas, after it has been thoroughly mixed, and a stick

is then used- to mark it off in squares. Each alternate

square is then taken up and thrown away and the rocK

is thoroughly mixed again by lifting the canvas up and

moving it from side to side. This process is repeated

quite a number of times until the sample has been re-

duced to about one pound or less. The sample is placed

in a motar, from which the assay is taken. The result

of this assay was a very slight trace of gold which means

less) than fifty cents per ton.

Q. Who was with you on this expedition?

A. My brother, C. W. Garside, Mr. Stillman Lewis

and Dr. Wyman. This was in 1887.

Q. Have you read the testimony of O. L. Sandstone

with reference to the boundaries of his original location?

A. Yes.

Crhe witness is shown Plaintiff's Exhibit No. 1, in case

O^'l, being a tracing of the Bonanza Lode and the town-

site by witness Davidson, and witness w asked the fol-

lowing question:)

Q. Assuming that the center stake of the east line
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of the Bonanza Lode was driven or located at the point

testified to by the witness Sandstone and marked on

the diagram you hold as the original center post of Sand-

stone's location, is the dotted red line on the diagram or

plat exhibited to you a practically correct boundary of

the east side line of the Bonanza Claim, as originally lo-

cated by Sandstone? A. Yes.

Q. Now, on the diagram before you, is the easterly

side line, shown thereon, substantially correct, with ref-

erence to the official survey made by you under the di-

rections of Goldstein and Nadeau?

A. It is correct.

Q. Now, then, according to this diagram, the easter-

ly side line disclosed to you by Nadeau, and made in your

official survey, takes in to the Bonanza Claim a portion

of the townsite ot Juneau, which would not be included

in said claim if the east side line was established in ac-

cordance with Sandstone's staking.

A. This embraced a large area outside of the Sand-

stone line.

Q. State approximately the dimension of this addi-

tional tract.

A. The dimensions of the ground embraced by the

official survey: in excessi of the Sandstone location would

be 1,S70 feet long, about 40 feet wide at the south end,

and 170 feet at the north end line, or an average width

of 105 feet.

Q. Assuming that the northwesterly end line of the

Bonanza Lode had been officially established at the point

indicated to you by Nadeau on Gold Creek, or the Me-
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Glincliy Monument, what approximately would be the

width at that point?

A. It would be about 220 feet wide.

Q. Assuming that the northwest end line of the Bo-

nanza Claim was at the point just referred to and had

been thus ofideially established, give the dimensions of

the excess of ground the claim thus located or estab-

lished would cover over and above its present area?

A. The dimensionsi would be 615 feet long, 170 feet

on the north end line of the Bonanza Lode, as established

by the official survey and 220 feeU wide at the north end

line, along Gold Creek.

Q. And this would be in consequence of the shifting

of the line? A. Yes.

Q. Assuming that the northwest end line had been

established at the point indicated by Nadeau and his

northeast corner, instead of where you established it,

give the dimensions of the excess of the location made in

that way over and above the location as you surveyed it?

A. The dimensions of the excess would be GOO feet

wide by a length of 615 feet.

Q. About what proportion, approximately, of that ex-

cess would fall within the limits of the townsite?

A. About one-fifth of it.

Q. When you reached Juneau in the fall of 1884, how

much of the ground of what is now known as Main

street was taken up and occupied, from the water front

back?

A. There wasn't a vacant lot from the waterfront

to the north end of the townsite on either side of Main

street, and beyond the hydraulic ditch on Chicken Ridge.
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I know this because of the surveying that I was doing for

the residents of tlie town. The townsite had been partly

surveyed by a United States officer by the name of

Hanus, but many of the old stakes were missing, and I

was employed by the citizens to relocate them, I made

the private survey of all the most important lots within

the townsite in the fall of 1884, and spring of 1885. As

Main street was the most occupied at that time, I sur-

veyed nearly all the lots on that street, and know from

this fact that every one of them was occupied, without

exception. There wasn't a vacant lot on the street. Not

being able to find a vacant lot on Main street was the

reason I bought a lot about 150 feet from Main street,

where' I now live.

Q. Do you know a man by the name of John G. Tripp?

A. Yes, sir.

Q. Did you know him while he was at work on this

shaft and tunnel on the Bononza Claim?

A. Yes.

Q. Did you have any conversation with him after he

quit work, concerning the mineral character of the prop-

erty? A. Yes, sir.

Q. Just relate any conversation which you had with

him on that subject?

A. 1 met Mr. Tripp frequently w^hile he was working

over oni the claim, and he told me to come over and see

what good rock he had, so I told him I saw% a year or two

before, when I was there, some rock from the Basin, and

it had been taken away from there, but no\v I knew that

they had a new supply of the same kind of rock. I said

I didn't want him to tell me any more about that mine
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as it sounded silly to me. Shortly after that he came

into the office, when he was through with his work, and

asted me if I could find him something to do. I told him

that if he was a man who was in the habit of misrep-

'resenting things as he had that Bonanza Lode, he

wouldn't be a person I would like to employ in the in-

terest of mining friends I had in San Francisco. He

Jthen told me the reason he had spoken of the Bonanza

imine as he did. He said that he had made |1,600 out of

Mr. Goldstein by having this rock: brought down from

Silver Bow Basin, and scattered round the mine, and

taking samples from it afterwards for assay. He stated

further that the rock taken out of the tunnel and shaft

did not assay anything, but he had to doctor the mine

up in order to get a job from old Goldstein.

Q. Did he describe to you the method he used to

handle this Basin rock in order to make it appear to be-

long there?

A, He did. He scattered it round, walked it in well,

and mixed it up, and said he wast going to make a good

job of it, so no one could tell the mine was salted, as he

was used to doing that kind of work. When I was on

the ground I noticed that the dump contained rock from

Silver Bow Basin, and that it had been well mixed up

in the dump, and in the loose dirt in the bottom of the

shaft, ap^ in the drift.

Q. The Basin yon refer to is the Silver Bow Basin, is

it not?

A. Yes. It is about four miles from Juneau at the

head waters of Gold Creek.
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Q, Now, you may »tate whether or not you are fa-

miliar, in a general way, with the quartz of Silver Bow

Basin, as to carrying mineral.

A. I have been familiar with the Silver Bow Basin

rock for the past seventeen years.

Q. What is the character of the quartz in Silver Bow

Basin with reference to carrying minerals, especially

gold?

A. It is very good. The rock averages from $5.00 per

ton to .p50 per ton.

Q. Would there be any serious difificulty in obtaining

good gold-bearing rock from Silver Bow Basin to be used

for the purposes it w^as put to by Mr. Tripp, on the Bon-

anza Claim?

A. None, whatever; you can pick up tons of it within

half a mile of here on the Last Chance Basin, which has

been washed down from the ledges above. One could

get a YN-agon load at any time which would answer the

purpose very well.

Plaintiff offers in evidence the certified copy of a judg-

ment of the United States District Court for the District

of Alaska, in cause No. 170, United States, vs. William

Henning, which is received in evidence and marked

Plaintiff's , in case No. .

T. R, LYONS, called on behalf of the plaintiff, being

duly sworn testified ais follows:

Q. State your name and place of residence.

A. T. R. Lyons, Juneau, Alaska.

Q. State whether or not you have occupied any offi-

cial relation to the town of Juneau.
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A. I have been townsite trustee for Juneau, Alaska,

since September, 1897.

Q. What official records have you in your possession

as townsite trustee?

A. I have the official plat of the town of Juneau, also

plat of the Bonanza Lode Claim, setting off that claim

from the townsite of Juneau.

Q. Is that Bonanza plat official? A. It is.

Q, I will hand you, Mr. Lyons, a plat. State what

that plat is.

A. It is the plat of the Bonanza Tvode Claim, sejrre-

gatingj that claim from the patent of the townsite of

Juneau.

The plaintiff now offers in evidence the official plat of

the Bonanza Lode Claim, conflict of the townsite of Ju-

neau, the same being' designated case No. 885—Plain-

tiff's Exhibit "A." The same being received in evidence

and being the original record, it is allowed to be with-

drawn and remain in the custody of the trustee, subject

to the order of the Court or referee.

The plaintiff now offers in evidence duly certified

copies of the records of the United States Navy, on file

in the United Stat«^s Navy Department at Washington,

allowing the acts of the Executive in reserving from the

United States public domain a i^lat of ground on the

southwesterly side of the town of Juneau, Alaska, abut-

ting on the waiter of Gastineaux Channel, and marked

Block "C," Government Reservation No. 1, the sauK^ be-
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ing received in evidence and designated (cas^.O No. 885

—

Plaintiff's Exhibit "D."

Q. I will hand yon, Mr. Lyons, a plat. You will state

what it is.

A. It is an official plate of the townsite of Juneau, and

bhows the subdivisional survey of said townsite, setting

the same off in lots, blocks, streets and alleys, and also

contains three Government Reservations.

The plaintiff now offers in evidence, and it is received,

the said plat desijinated (case) No. 885— Plairitiff"'s Ex-

hibit "R," which exhibit is now in the custody of the

townsite trustee, subject to the order of the Court or

referee.

JOHN OLDS was called, duly sworn and cautioned:

Q. What is your name and place of residence?

A, John Olds, Juneau, Alaska.

Q How long have you lived in Juneau?

A. Since December, 1880.

Q. Have you ever held any office at Juneau?

A. I have. I was townsite trustee.

Q. State some of your official as townsite trustee,

and what years.

A. T ordered the subdivisional survey made in 1893.

Q. Do you know Avhere Block •'€" is on the townsite

survey? A. I do.

Q. I will hand you the official plat of the townsite of

Juneau, and ask you to point out on the said plat said

Block "C."
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(Witness indicates on the official plat Government "C"

Reservation No. 1.)

Q. Mr. Olds, state when you became familiar Avith

said Block' "C," and what did you observe with reference

to it?

A. In 1881, the officers of the U. S. S. "Jamestown"

came over here with about thirty men from Sitka, cut off

the timber, cleared up the land, and erected two build-

ings thereon.

Q. Statte, if you can, who those officers were, or either

of them.

A. Tiieutenant Rockwell, the executive officer of the

"Jamestown," and Lieutenant Hanus.

Q. Did either of these offi(;ers perform any other pub-

lic or official acts at Juneau about that time?

A. Lieutenant Hanus made a survey of the town,

which embraced nearly all of the present townsite, show-

injr blocks, streets and alleys.

Q. Was there about the time of this surrey or subse-

quent, anything' else done by the Navy officers by way of

improvement?

A. They took out the stumps and leveled up the land

during the summer of ISSl and erect(^d another house

and occupied the housies continually until they left. Af-

ter the Organic Act was passed for Alaska, 1881, the

Commissioner who was sent out here used one of the

buildings for a courthouse and record office and the

other one for a jail. The other house he resided in him-

self. < ^
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Q. S5ta/tc' if the house used by the Commissioner for

an office and the one used for a jail were in Block "C"?

A. Thcyy were.

Q. Well, now, Mr. Olds, state what was done with or

on Block "C" subsequently, down to the present time.

A. Two buildings, spoken of as beinij on Block "C,"

were torn down in 1892 and the courthouse erected

ihere. This said courthouse was used by the United

States Government continuously until it was burned

down in 1898.

Q. State what was your occupation prior to your

present call in*; A. Mining.

Q. Where have you mined and how long?

A. I mined in Cornwall, England, for four years; in

]^riehigan for three years; in Nevada between five and

six years; in British Columbia between two or Three

years and in Alaska six years.

Q. In what particular part of .\laska has your min-

ing experience been?

A. In this district, which is known as the Harris Min-

ing District.

Q. Has the greater part of your Alaska Mining ex-

perience been in the immediate vicinity of Juneau or

not?

A. It has. I mined within four miles of Juneau for

five years and am familiar with quartz and mines of

tliis district, and have owned and worked mines ever

since I have been in Juneau

Q. Have you any familiarity with the Bonanza Lode
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Claim claimed by Anna Goldstein, and if so, state what?

A. I am and have been on the ground and examined

it several times and have taken assays from the dump

ol the tunnel and shaft.

Q. What values have you found in said assays?

A. Out of the four assays I have made it would not

average over 35 cents to the ton.

Q, State whether or not it would pay to work the

Bonanza mine with rock: of that character?

A. It would not. In my opinion there is nothing in

sight on the Bonanza Lode Claim that has any value

whatever to be worked as a mine; that thelargest bodies

of ore with an abundance of water supply for power in

this country and with all other facilities cannot w^ork

rock for less than from 90 cents to |1.00 per ton, and

then you would have to have a continuous vein or body

of ore at least 100 feet wide to pay the bare cost of min-

ing and milling such rock.

Q. Is there any continuous body of ore or not on the

Bonanza Lode Claim?

A. There is no body of ore there worth mentioning.

There are a few little patches of quartz mixed up in the

formation and if it w^as abandoned to-morrow I would

not pav for the recording of the location notice of it as

a mining claim, as such formation as you find there and

showing just as much quartz, can be found almost any-

where along the mineral belt between Windham Bay

and Seward Citv, a distance of one hundred miles.
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Q. State what you know as to the locaJity of such

quart/ as has been ^ound on the Bonanza Claim

.

A. It is all on th/e Government Reservation Right

down to the water's edge of the Gastineaux Channel.

Q. What do you know as to the trend of the lode liniC

of the claim?

A. The lode line as shown on the map, the center

line of the claim, runs into salt water in the Govern-

ment Reservation.

Q. What do you know as to the character of the im-

provements that have been made by the Bonanza T^ode

claimant?

A. They have a little house which they use for a black-

smith shop, which would probably cost |T5. They have

a shaft said to be about 30 feet and a tunnel running

about the same distance. In ray opinion the shaft could

be sunk by contract for about $11 per foot and the tun-

nel could be run for about f9 per foot.

Q. Is that all the improvements that you have ob-

served on the claim? '

A. All that you might say is noticeable, and I have

been on that claim probably no less than three or four

times a year for the last five or six years.

Q. Whereabouts are the improvements on the claim?

A. They are all near the discovery stake on Block

«p '•'

Q. Is there any other cropping or indication of min-

eral on any place on the pretended Bonanza TiOde Claim

other than von have already testified concerning, and
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which are on Block "C" or United States Reservation

No. 1? A. il have never seen any.

Q. You have stated that you have been a continual

resident of the vicinity since 1880, are you familiar with

the customs of the miners and other residents with re-

spect to conveyancing, recording transfers of land, etc.?

A. From ISSi up to 1886 or 1887 there were a great

many lots located and conveyed and no records made of

thorn. There was a local law made by the people here

governing the location of lots which said that a man

locating a lot in town of Juneau, should clean up his lot

to a certain extent or put a foundation on it to the

amount of not less than $15. That was sufficient to

hold possession of the lot. I could name a number of

lots that were located and houses built on them, or

cleared up, that were not recorded until 1886 or 1887. I

bought two lots from Marion Thomas in 18S3 and one

of them I know was not recorded till 1887.

Q. State what you know as to transfers of lots and

claims without any writing.

A. I have heard of it being done quite frequently in

the early days.

Q. Are you interested in any part of the Bonanza

Claim? A. No.
, .. ; [

O. L. SANDSTONE, called on behalf of the plaintiff,

being duly sworn, testified as follows:

Q. State your name and place of residence.

A. O. L. Sandstone, Juneau, A^laska.
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Q. How long have j,ou lived in Alaska and what have

you been followiuc: as a business?

A. I June iived here fifteen years a a J. have- been

y)rospei'ting most of the time, and mining.

Q. What do you know about the Bonanza I.ode

Claim?

A. I know where it is locateil and I am the man who

located it in the latter part of June, 1880.

Q. Where was your discovery point when you located

the Bonanza Lfxle Claim?

A. It is down on the beach jnst below the old court-

house.

Q. W^as your discovery point directly opposite the

old courthouse on the beach? A. Yes.

Q. Did you mark the boundaries of the claim when

you located it? A. Yes, sir.

Q. How did you mark the boundarie??

A. By stakes placed upon the ground showing the

boundaries of the claim.

Q. Where did you put the stakes?

A. At the corners, two at each end and one at each

side of the boundaiy line.

Q. Where was the stake set on the east side line?

A. It is up here across from Mr. Pryor's fence, next

to the southwest corner of the lot enclosed by 3Ir.

Pryor's fence.

Q. I will ask you to look at this map, Mr. Sandstone

(which is marked for identification Id. "X") and indicate
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where you placed your boundary stake on the east side

line.

A. It was (indicating the point marked orij^inal cen-

ter post in 4th Street on said map marked Id. "X").

Q. Does the line on which you placed that stake and

dotted in red ink correctly indicate the location of your

easterly side line? A. Yes, sir.

Q. How far was thajt easterly side line from your

dieoovery on the Bonanza Claim?

A. Three hundred feet from the discovery stake.

Q. Was your discovery on the beach on the lode line

o| the Bonanza Claim? A. Yes, sir.

Q- What wa3 the general course of the lode line?

A. I believe it was northwest and southeast.

Q. Would the lode line, if continued on southeast-

erly, be within the claim starting at your discovery

point?

A. It would pass out into the waters of Gastineau

Channel.

Q. I will ask you to indicate on this map about

where your discovery point was.

A. (Witness indicates the point marked "Z.") It

would be here.

Q. I will ask you, Mr. S., to look at the map and state

which of the two red lines running northwest and south-

east correctly indicate the Bonanza Claim easterly side

line as you staked it.

A. This line here. (Indicating the dotted line run-
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ning from the point marked original lo<-. ('or. to original

location N. E. Cor.)

Q. Is tlie line in red ink running northwesterly from

a point in lot 8 of Block "F," marked present loc. Cor.

S. E. on map marked Id. "X," the correct easterly

boundary of the Bonanza claim as located and recorded?

A. No, sir. It is at the upper end about 160 feet

outside of and beyond the correct easterly boundary of

the claim. I saw ihe distance measured.

Q, Then, if the continuous red line on iho map repre-

sents the easterly boundary of the Bonanza Claim, have

the stakes been changed and placed outside the claim

as you located and recorded it?

A. It has been changed since I locnted it.

Q. State what the effect of that change is.

A. It makes the Bonanza Claim include more of the

town of Juneau than when I located it.

Q. How do regard the Bonanza Claim with respect

to working it as a mine?

A. Well, I regard the prosi)ect as working a mine as

Tery small. I don't believe it would pay as a working

mine because the deposit is too small, the ore is too low

a grade, there is no water near tho claim for power pur-

posFs, and even if there was water for power I don't be-

lieve that it could be worked with profit.

Q. Does the point in Block 1 on the map Id. ''X" cor-

rectly represent the southeasterly end of the Bonanza

Claim?

A. Yes, as located by me.
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Q. Then, the point marked present S, E. loc. cor. on

that map isi beyond and outside the end line of the claim

as you located it, is it not?

A. Yes, sir.

Q. Have you been familiar with the Bonanza Claim

continuously since you located it?

A. Yes, I have seen it every year?

Q. Where has the development and improvement work

been done on the claim?

A. It has been done where I put the location notice

at thei discovery point.

Q. About how much work have they done at this

point?

A. I could not tell exactly, because I have not been

in the tunnel nor in the shaft.

Q. How far is the tunnel in as you could see from the

mouth?

A. I don't know. I haven't been there lately.

Q. When you located the Bonanzai Claim, were there

people living" on it?

A. Yes, sir; there were a good many living in houses

on the claim.

Q. Have you, at this time, any interest, one way or

the other, in the outcome of this suit? A. No.

JOHN PRYOR, being duly sworn, testified as follows:

Q. What is your name and place of residence?

A. John Pryor; Juneau, Alaska.

Q. How long have you lived in Juneau?

A. I came here December 19, 1880, and have been

here ever since,
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Q. State whereabouts in Juneau you live?

A. On the corner of 4th and Main streets, something

over 100 feet northeast of where the old courthouse

stood.

Q. Is that within the Bonanza Claim?

A. It is, as the last official survey was made.

Q. When did you locate at that point?

A. In the spring of 1881. I built a house there, clear-

ed the land, and fenced it. I wanted to make a home for

my family, and I have lived there ever since, and been in

the continued possession of it.

Q. State, if you know, where the original easterly

side line of the Bonanza Claim was?

A. About 8 or 9 feet from the southwesterly corner

of my back fence.

Q. Point out on the map marked Id. "X" the corner

you refer to.

A. (Witness indicates southwest corner of lot 3 in

block 20.)

Q. How do you know that the original side line of

the Bonanza Claim was at the point you say?

A. I saw Sandstone put the stake there, and saw it

many times after.

Q. How do you know what stake it was?

A. I asked sandstone what he was doing there. He

told me he was staking off a lode claim there and told

me that wasi his east side line, center stake.

Q. I will ask you to look at the map marked Id. "X,"

and state if the dotted red line, called original side line,

correctly represents the side line of the Bonanza Claim

as Sandstone was staking it?



B. M. Behrends. 255

(Testimony of John Pryor.)

A. I think so.

Q. At the time Sandstone located the Bonanza Claim,

what was the condition of the claim as to the cabins and

improvements?

A. There were lots of cabins on the gTound at the

time he located it as a mining claim and people living in

them, and people have, been living" there ever since, con-

tinuously.

Q. Do 3^ou know where Sandstone posted his dis-

covery point when he located the Bonanza Claim?

A. I know where he said he made his discovery point.

Q. Where was that?

A. Down on the beach opposite where the old court-

house stood. '

Q. I will ask you to indicate on map marked Id. "X."

about where that discovery was?

A. (Witness indicates point marked "Z") in Govern-

ment Reservation No. 1.

Q. Was that discovery on the lode line of the claim

apparently?

A. If the lode line runs parallel to the easterly side

line, then it was.

Q. If the lode line was continued southeasterly from

the discovery point, where would the lode line go?

A. It would go into the channel.

Q. What is your experience as a miner and prospect-

or?

A. I have done lots of it, sinking, drifting, and every-

thing that could be done in a mine—in California, on

Lake Superior and also around Juneau.
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Q. What familiarity have you with the Bonanza Lode

Claim?

A. I have lived within 450 feet of the so-called discov-

ery for 20 years, and have been all over the claim a great

many times, and have examined the formation and pros-

pected it?

Q. What did you ever find?

A. I couldn't find anything that was of any account;

not worth the working.

Q. State what is your opinion of the claim with refer-

ence to its value for mineral.

A. I don't think it is worth anything.

Q. State, if you know, what development has been

made by the claimant of the Bonanza Claim.

A. Tlie}^ started a shaft down where the original

discovery was, but I don't know how far they have gone.

Q. Has there been very much development on the

Bonanza Claim since it was located in 1886?

A. To the best of my observation and belief there has

been very little work of any kind done there since 1886.

' Q. What has been your observation with respect to

the customs of the miners and settlers in conveying lots

and mining claims during the early years here?

A. We passed a law here among ourselves^—the navy

oflflcers were at the meeting, too—requiring every man

to do |15 worth of work on his lot, and that would hold

it without recording. When a man bought a lot, he put

his hand in his pocket, pulled out the money, paid for it,

and took possession of the lot without any writing.

That was the custom here in the early days, prior to 1886.
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C. E. DAVIDSON, being duly sworn, testified as fol-

lows:

Q, State your name, and what, if any, official posi-

tion you occupy?

A. My name is C. E. Davidson; am United States

Deputy Surveyor, and also United States Mineral Sur-

veyor.

Q. I will hand you a map, Mr. Davidson, and ask

you to state what it represents. (Handing map marked

Id. "X.")

A. It represents the Bonanza Lode as shown by the

official survey for a patent and the original) easterly side

line running from the stakes as pointed out to me by

Mr. Sandstone, the mineral locator. The original east-

erly side line is shown by a dotted red line. It also

shows the relative position of all lots and blocks situat-

ed within the lines of the Bonanza Lode Claim. The

official survey for patent is indicated on the map by a

continued red line, the northeast corner of the original

side line of the Bonanza claim is 168 feet within the

boundaries of the official surevy as made for patent.

Q. Then the easterly side line, as officially surveyed

for patent, is outside of the easterly location stakes as

pointed out to you by Sandstone, the locator, is it not?

A. It is for the whole course of the easterly side line.

Q. What effect does that variance of the side lines

have with resi>ect to the Bonanza Mining Claim?

A. It covers a great deal more ground of the townsite

than the original location did.

Q. State if you made that map, and how you made it?

A. I made it from the field-notes of survey, as made

by me on the ground, and it correctly represents the
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lines of the Bonanza lode as they now stand, and as the

oriji^inal location stakes stood, as pointed out to me by

Mr. Sandstone.

(The map is now offered and accepted in evidence and

is marked Paintifif's Exhibit No. 1.)

THOMAS SMITH, being duly sworn, etstified as fol-

lows:

Q. State your name, residence and occupation.

A. Thomas Smith; Juneau, Alaska; prospector.

Q. How long have you lived in Juneau?

A. Eighteen years.

Q. !Do you know the location of the Bonanza Lode

Claim? A. Yes, sir,

Q. When did you first become familiar with this?

A. In the summer of 1884. I was walking on the

beach, and saw" some stringers of quartz running through

country rock.

Q. What was the nature and size of these stringers?

A. They were more like bunches of quartz, mixed

with the country rock, and three or four inches in width

and length. There was no defined vein.

Q. When you made this discovery, what course did

you take in the matter?

A. I examined it to see if it would justify me in mak-

ing a location, and concluded it was not worth while

from what I had seen in sight. I did not make a location

for that reason.

Q. Do you know whether the ground has been located

as a mining claim since you first saw it?
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A. Yes, sir; it was located by Mr. Sandstone some-

time after I first saw it.

Q. Where was his location stake or discovery point?

A. The location notice was about four feet above salt

water on Gastineaux Channel, about opposite where the

old courthouse stood, which stood on the Government

Reservation.

Q, Do you know where the location stakes of the

Bonanza Claim, as located by Mr. Sandstone, stood?

A. No, I do not.

Q. At the time Sandstone located the claim, were

there any cabins or clearings on the claim?

A. There were several cabins on the claim, occupied

by settlers.

Q. Have those settlements or cabins been continuous-

ly occupied since that time?

A. Some of them have been pulled down and houses

put up in their places, but the ground' has been occupied

by settlers ever since.

Q. Have you been on the Bonanza Claim during the

years subsequent to 1884?

A. Yes, sir; I have passed there once or twice a year,

with the exception of one year, ever since I have lived

here.

Q. What development, if any, has been made on the

Bonanza Claim, in the way of mining?

A. There has been a shaft sunk and a tunnel run.

The length of the tunnel op the depth of the shaft, I am

not fully posted on, but as near as I can judge the shaft

would be about 30 feet deep, and, from the amount of
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the dump at the mouth of the tunnel, the tunnel would

be about 20 feet in len^h.

Q. Is that about the present condition of the work on

the Bonanza Claim?

A. Yes, sir; that is all I have seen in the last 16 years.

Q. Prior to 1886, and the location of the Bonanza

Lode, which was the most thickly settled portion of the

town of Juneau.

A. Between Main street and Gastineaux Channel on

the southwest.

Q. That would be the portion which is now covered

by the alleged Bonanza I^ode Claim, is it not?

A. Yes, sir.

Q. Prior to 1886, and the location of the pretended

Bonanza Lode Claim, what is the fact in regard to all

the lots embraced within the boundaries of said pretend-

ed lode claim having been settled upon and occupied by

settlers in Juneau?

A. Nearly all of those lots were occupied at that time.

Those that weren't occupied has a foundation on and

were claimed', as residence lots.

Q. What were the customs of the settlers during the

years 1883, 1884, and 1885, as to transfers of lots or min-

ing claims, and recording?

A. I have known parties to transfer lots and never

think of going to the recording office. If there happened

to be a party standing by, they would have them for a

witness. Sometimes there would be writing and some-

times never the scratch of a pen.

Q. From your observation, how do you regard the

Bonanza Claim as a mining property?
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A. I don't regard it as a mining property at all. I

would not locate it to-day, if it was a public domain. I

have seen much better prospects than that, and wouldn't

locate them, in this district.

Q. Of what value, approximately, is the development

work that has been done by the claimant during the past

16 years?

A. It may have been between five or six hundred

dollars' worth, for the shaft and tunnel altogether. I

should not think over that.

CHRISTIAN KROGH, being duly called as a witness,

and having declined to be sworn, duly affirmed that he

would tell the truth, the whole truth, and nothing but

the truth, under the pains and penalty of perjury, and

testified as follows:

Q. State your name, residence and occupation?

A. My name is Christian Krogh; Juneau, Alaska;

prospector.

Q. What experience have you had in Alaska, as a

prospector, Mr. Krogh?

A. I have been prospecting more or less every sum-

mer since 1891.

Q. Do you know where the Bonanza Lode claim is?

A. Yes, sir; I know where it is, and am living below

high water on the tide land at the side of the claim.

Q. Have you ever examined the claim?

A. I have seen it every day, more or less. There

isn't much there to examine, only a few stringers of

quartz that you can find most anywhere in the country.
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Q. Do thoso RtrinjjorK of quartz have any value as far

as you have observed?

A. I have never seen any value in place.

Q. How do you rej^ard the claim as a mining prop-

erty? Has it any value as such?

A. What I have seen of it, I wouldn't want to locate

it as a mining claim, and I have been all over the claim a

number of times.

Q. Have you observed any mining developments on

the claim?

A. Yes; I have seen a couple of tunnels, and a shaft,

a crosscut in the tunnel of a few feet. The tunnel is

in about 20 or 30' feet, to the best of my belief.

Q. As far as you have observed, what is the depth of

the shaft?

A. The last time I saw it, it was about 20 or 25

feet. They were working at the time.

Q. What would be the approximate cost of the amount

of development work done on the Bonanza Claim up to

the present time?

A. I do not know as I have never done much mining.

I am only a prospector.

F. D. KELSEY, being duly sworn, testified as follows:

Q. State your name and residence.

A. F. D. Kelsey; Valdez, Alaska.

Q. Where did you formerly reside, Mr. Kelsey, before

going to Valdez?

A. At Juneau, for nearly nine years, up until the first

of December, 1900.
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Q. State what familiarity you have with the Bonanza

Mining Claim, and its development?

A. I have known the Bonanza Lode Claim since some-

time in the summer of 1893, and been over the entire

claim. The development work consists of running a tun-

nel at, or near, the point marked "Z'' on Plaintiff's Ex-

hibit No. 1. (Indicating a point on Plaintiff's Exhibit No.

1.) The tunnel is run in about 30 or 35 feet. I never

measured it. Then there is a shaft sunk at the mouth of

the tunnel to the depth of 30 feet.

Q. Who made the improvements you have testified

to?

A. The greater portion w^as done by John G. Tripp,

and, I believe, Billy Goldstein drove some of the tunnel

in doing annual assessment work.

Q. By whom was Tripp employed?

A. By Anna Goldstein. T know this fm the reason

that I was Anna Goldstein's attorney in this same mat-

ter when it was pending before the land office in a con-

test of the application for a patent to the Juneau town-

siifte.

Q About when was it that Tripp performed the

work you have testified to?

A. eTust immediately prior to tbe taking of the testi-

mony in the contest before the land otfico, with the ex-

ception, possibly, he may have done tbe assessment

work or assisted Billy Goldstein in doing the assessment

work once or twice.

Q. Was Tripp in charge of the work at the time you

m'^ntion?
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A. Tripp was in sole charfj^o of tlie work under the

ilireclion of Anna GoldsteinT—her pergonal direction.

Q. Whajt do you know as to the presence or indica-

lion?:. of mineral on the Bonanza Claim?

A. At the time I was preparing to tako the testimony

in the hearing before the land oflftce, T went over tho

claim on two different occasions—o?jce with John G.

Tripp and once with a man by the name of Dave Piper

—

bo+l; of Avhom claimed to be practical mininir men and

T believe both so testified in the former hearinc:, ^^

least Tripp did. My object in i^oini; over tho claim with

the«!e men was to find indications and croppinixs of

quartz on the claim at other places thar at the point

of discovery. We searched the claim as thoroncfhly as

we could without attemptinc^ to do anv ^trippiu? and at

no place could we find any indications of any kind of

quartz. We found a numfber of places where the coun-

try rock was bare, but it did not contain any quartz.

Q. Where was the discovery point?

A. That question I asked Mrs. Goldstein, or rather,

T asked her where the location stake was and she told

mt» that it was just over the mouth of the tunnel and

she directed her son^ Billy Goldstein, tc take me and

show it to me. He did so and indicated a stump imme-

diately over the mouth of the tunnel on the hillside,

which would be in Block "C," very near the point which

is marked on this map '^Z.'" (Indicating Plaintiff's Ex-

hibit No. 1.)
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C. W. YOUNG, being duly sworn, te-^-.tifiecl as follows:

Q. State your name and place of residence.

A. C. W. Young, Juneau, Alaska.

Q. Are you familiar with the litigation that has been

in progress for several years with respect to the Bonanza

Lode Claim at Juneau?

A. Well, I have heard a good deal of the case at

different times both during the litigation with the

Juneau townsite and later with the individual owners.

Q. Do you know John G. Tripp?

A. I am acquainted with him.

Q. Do you know of his ever having had anything to

do with the Bonanza Lode Claim, and what?

A. T do know that he did some of the assessment

work on the claim, also the development work iust prior

to Goldstein's applying for patent.

Q. Where is Tripp now?

A. The last two times I saw him w.is in Dawson^

Y. T.

Q. About when was that? A. In 1S98 and 1899.

Q. Did you discuss with him any of the proceedings

r«'Specting the Bonanza Claim?

A. We talked a good deal about the Goldstein case,

speaking of the value of the claim for the mineral that

was in it. We both agreed that it had no value. Tripp

went on talking about the development work which he

did on the claim and stated that the assays which were

made from the rock taken from the claim had been

brorght from the Basin. Also he said ther*- was a sack

of rock which was used for an exhibit which also came
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fr()in the Basin. He stated that just befor.* firing each

*hi»t in the sliaft that he would dump this Basin rock

in the Jiole, and tliat he was always rbe first one to ijo

down the shaft and would tramp this rock into the dirt

and water to dirty it as much as possible, and then would

pick it out and send it up as samples. T ijathered from

what he said that the rock that had been brought from

the Basin was w^ell mineralized, and would niake a sjood

showing, and that it was the rock from whi«-h thev had

made the assays.

Q. Did you understand that these as-.says made from

rock brought from the Basin^ and tlie rock itself, were

n^'cd in evidence in the contest you have spoken of?

A. It was used, according to Tripp's statement.

Q. Did Tripp say anything about the value of the

Bonanza Claim, as a mining property?

A. Re said there was quartz enough there to swear

to but that it would never pay to work.

Q, Has Tripp ever returned to Alaska siace he told

you these things?

A. Not that I have ever heard of.

EMORY VALENTINE, being duly sworn, testified as

follows:

Q. State your name, residence and occupation'

A. Emory Valentine; Juneau, Alaska; merchant.

Q. How long have you resided at Juneau?

A. Fifteen years this month.

Q. Are you familiar with the Bonanza Lode Claim

at Juneau?
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A. Yes. The first I knew about it was that a man

of the name of Sehultz located the j^round sometime in

May, 1886. At that time I was runninii' an assay office

anii I assayed some of the rock for Schultz and found it

barren. He then abandoned the claim. About the

time of the litigation between Goldstein and the town-

site, I went over and examined the claim carefully; I

found they were sinking a shaft at that time, and it was

a bo lit 25 feet deep. I wanted to go in the shaft but

lliey refused to allow us to go down. I then asked

w'iere the pay rock was and they showed me a pile at

one side which they were saving. T took two samples

of the ore they called pay rock. J then went into the

tunnel which they had started. I suppose it was 8 or

9 feet into the hill. I washed off the face of the tunnel

and took samples for assays. I then went out along

the base of the hill and took sam])l(!S from there, then

went to my assay office and tested the samples and

found them all barren of gold or silver, excepting one,

and! that carried a very light trace of a few cents of gold

io tlie ton. It wasn't over 20 cents to the ton of 2,000

pounds,

Q. Were tliese samples average samples or rather of

the best?

A. No, they were average samples to give a fair

average.

Q. Where have you resided before coming to Alaska?

A. In Colorado and in Montana.
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(}. Did you ever liave any assaying and miuiu<( ex-

periences in those States?

A. Yes. I l)ave been a nii:jer, worked in t)je miaes

and have been connected with niinin"^ and assayinG: for

the past thirty-three years, fifteen of wliicb wns in

Alaska.

Q. What is your opinion of the BDUiinza Claim re-

spectinpj its value as a mining property?

A. As a mineral claim it is worthless. I wouldn't

•^onsider it worth recording.

Q. Have you bec.n over it pretty thornu'.>hly?

A. Yes. I examined all the ground that was un-

covered and all the development work that has been

d(»nf'.

Q. What would you consider to be the value or cost

of the development work that has been done on the

Bonanza Claim during the past fifteen years?

A. That shaft was done about 25 fe-^t Avhen I ex-

amined it and should not cost <»ver $11 per foot. The

tunnel should be run for about fl2 per foot.

[Endorsed]: No. 931. B. M. Behrends vs. Anna Gold-

stein. Testimony taken before referee. Filed July 13,

1001. W. J. Hills. Clerk.

Plaintiff's Exhibit No. 1—Case No. 931.

Quitclaim Deed.

This indenture, made the 23d day of July, in the year

of our Lord one thousand eight hundred and eightv-
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(ight, between, Loii Smith of Juneau, Al'-tska, partj' of

Die first part and B. 3f. Behrends of t?ie same place, party

of the second part, witnesseth.

That the said party of the first part for and in conisid

.•ration of the sum of two hundred (|200) dollars, lawful

money of the United States of Americ;', to him in hand

paid by the said party of the second part, the receipt

where(^f is hereby acknowledgeil, does by these presents,

demise, release and forever quitclaim unr(» tlie said Darty

of tfio second part, and to his heirs and assigns all that

certain lot, piece or parcel of laud situated in the said

town of Juneau and bounded and particularly described

as follows, to wit:

Lots Nos. One (1), Two (2) anJ Three (:i) in Block No.

Twenty-one (21) in the town of Juneau according to the

recorded plat thereof on file in the office of the recorder

at said Juneau, in the District of Alaska.

Together, with all and singular the tenements, here-

ditaments and appurtenances thereunto behmging, or in

anywise appertaining, and the reversion and reversions,

remainder and remainders, rent, issues and profits

thereof.

To have and to hold, all and singular the said prem-

ises, together with the appurtenances unto said party of

the second part, and to his heirs and assigns forever.

Tn witness whereof, the said party of the first part

has hereunto set his hand and seal the day and year

fir-t above written.

LON SMITH. [Seal]
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Signed, sealed and delivered in presence of:

.
L. L. WILLIAMS.

MAX P^NDELMAX.

Unit'»d States, 1

District of Alaska. J

On ttiis 23d day of July, A. D. 1S8S, before me, a

United States Commissioner in and for the District of

Alaska, personally came Lon Smith to me known to be

the individual described in and wh.» executed the within

instrument, and acknowledged that he signed and sealed

the -'ume as his free and volunliary a«:t ft!)d deed for the

use* and purposes therein mentioned.

Witness my hand official seal the day and year in

this certificate first above written.

[Seal] LOUTS L. WILLIAMS,

United States Commissioner.

[Endorsed] : Lon Smith to B. :\L Behrends. Quit-

claim Deed.

District of Alaska, 1

Juneau Recording District. J

The within instrument was filed for lecord at 10:50

o'clock A. JM., Aug. 7th, 1888, and duly recorded in Bo'ok

"E" on page 10 of the Records of said District.

LOUTS L. WILLIAMS.

; District Recorder.
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Plaintiff's Exhibit No. 2—Case No. 931.

Quitclaim Deed.

Know all men by these presents, that I, »Tohni Mc-

Laughlin of Juneau, Alaska, in consi<h^ratiou of two

hundred dollars to him paid by Lon Smith of the same

place, do hereby grant, bargain, sell, remise, release and

forever quitclaim unto the said Lon Smith, and unto his

heir«j and assigns, all my right, title and interest in. and

to the following described parcel of land, situate in the

town of Juneau, District of Alaska, to wit:

All that piece or parcel of land in Block (21) Twenty-

one, known as the McLaughlin lots, and upon which a

log cabin and foundation for a cabin now stands in said

town of Juneau, Alaska.

To have and to hold the same, together with all and

singular the hereditaments and appurtenances thereunto

belonging, or in anywise appertaining unto said Lon

Smith and to his lieirs and assigns forever.

In witness whereof I have hereunio set my hand and

seal this 9th day of April, A. D. 1888.

JOHN Mclaughlin, [l s.]

Signed, sealed and delivered in presence of:

J. F. MALONY.

United States, 1 ^
District of Alaska.

J

This certifies that on this lOrh day of Ar>ril, A. D.

1888, before me, the undersigned, a United States Com-

missioner, in and for the said District, personally ap-
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poared the TNithin named John ^foLaughlin, who is

known to nie to be the identicnl person described in and

who execnted the wi^thin instrument, and arknowl-

ed}2:ed to me that he execnted the same freely and

voluntarily for the nses and pnryjoses herein mentioned.

In testimony whereof, I have h(?reiinto Pei my hand

and official seal the day and year last above named

rSeal] LOL'18 L. WTT.LTAMS,

United States Commissioner.

[Endorsed]: Quitclaim Dee<l. John ^McLaughlin to

I.on Smith.

District of Alaska, "1

Us.
Juneau Recording District.

J

The within instrument was filed for record at 2 o'clock

P. M., April nth, 1888, and duly recorded in Book "B 1,"

on page 463 of the Records of said District.

LOUIS L. AA^ILLTAMS

District Recorder.

Plaintiff's Exhibit No. 3- -Case No. S31.

(Plumley, Reft^ree.)

Notice of Location.

Know all men bv these presents, that I, the under-

signed, this 23d day of April, 1888, located and claimed

Lot No. 1 in Block No. Twenty-one (21) as per plat and
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suney of the town of Juneau now on file in the oflace of

recorder for Juneau Recording District.

LON SMITH,

[

Locator.

[Endorsed]: Location Notice, Lot 1, Block 2L

District of Alaska, 1

Juneau Recording District. J

The within instrument was filed for rK'ord at 11:20

o'clock A. M., April 23d, 1888, and duly recorded in

Rook "D" on page 219 of the Records of 9aid District.

LOUTS L. VTTLLIAMS,

District Recorder.

Plaintiff's Exhibit No. 4—Case No. 931.

(Plumley, Referee.)

Notice of Location.

Know all men by these presents, that I, the undersigned

this 10th day of April, 1888, located and claimed Lot No.

3 in Block No. Twenty-one (21), as per plat and survey

of the town of Juneau, now on file in the office of Re-

corder for Juneau Recording District. I also claim Lot

No. Two in Block Twenty-one (21), and on which now

stands log cabin formerly owned by John McLaughlin

and now the property of the undersigned.

LON SMITH,

Locator and Claimant.

[Endorsed] : Location Notice. Lot 3 in Block 21.
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District of

Juneau Rec

Alaska, |
> ss.

cordinj; Disti-ici. J

Tile witiiin instrument was filed for record at 4:25

o'clock, P. M., April 10, 1888, and duly recorded in Book
"D" on pajre 218 of the Records of said District.

LOUIS L. WILLIAMS,

District Recorder.

Plaintiff's Exhibit No. 5—Case No. 931.

(Plumley, Referee.)

Quitclaim Deed.

Know all men by these presents, that I, Edward H.

Lindig, of the town of Juneau, in the District of Alaska,

in consideration of four hundred (fiOO) dollars^ to him

paid by B. M. Behrends, of the same place, do hereby

grant, bargain, sell, remise, release, and forever quit-

claim unto the said B. M. Behrends, and unto his heirs

and assigns, all my right, title and interest in and to the

following described parcel of land situated in the town

of Juneau, District of Alaska, to wit:

Lot numbered Seven (7) in Block Numbered Twenty

(20) according to the official survey of said town as made

by G. W. Garside.

To have and to hold the same, together with all and

singular the hereditaments and appurtenances thereunto

belonging, or in any wise appertaining, unto said B. M.

Behrends, and to his heirs and assigns forever.
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In witness whereof, I have hereunto set my hand and
seal this 28th day of June, A. D. 1897.

EDWARD H. LIN'DIG. [Seal]

Signed, sealed and delivered in the presence of:

J. F. MALONY.
ARTHUR C. VAN DOREN.

United States, \„̂ss.
District of Alaska. J

This certifies, that on this 28th day of June, A. D. 1897,

before me, the undersigned, a notary public in and for

the said District, personally appeared the within named

Edward H. Lindig, who is known to me to be the ident-

ical person described in and who executed the within

instrument, and acknowledged to me that he executed

executed the same freely and voluntarily for the uses

the within instrument, and acknowledged to me that he

and purposes therein mentioned.

In testimony whereof, I have hereunto set my hand

and seal the day and lear last above mentioned.

[Seal] F. J. MALONY,
Notary Public.

[Endorsed] : E. H. Lindig to B. M. Behrends. Quit-

claim Deed.

District of Alaska, 1
' y ss.

Juneau Recording District. J

The within instrument was tiled for record at 11:30

o'clock A. M., July Ist, 1897, and duly recorded in Book

12, "D. & M." on page 293-4 of the Records of said Dis-

trict. JOHN Y. OSTRANDER,
District Recorder.
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Plaintiff's Exhibit No. 6—Case No. 931.

Quitelaim Deed.

Know all men by these presents, that C. E. Lindig, of

the town of Juneau, District of Alaska, in consideration

of one hundred and' fifty ($150) dollars to me paid by E.

H. Lindig, of the same place, does hereby grant, bargain,

sell, remise, release and forever quitclaim unto the said

E. H. Lindig, and unto his heirs and assigns, all his right,

title and interest in and to the following described parcel

of land, situate in town of Juneau and District of Alaska,

to wit:

All of lot Numbered Seven (7) in Block Numbered

Twenty (20) as per plat and survey of said town made by

G. C. Hanus, accepted and adopted by the Citizens of the

town formerly known as Rockwell, but now Juneau,

Alasika.

Together with all buildings and improvements there-

on, situated andi erected.

To have and tO' hold the same, together with all and

singular the hereditaments and appurtenances thereunto

belonging, or in anywise appertaining, unto said E. H.

Lindig, and to his heirs and assigns forever.

In witness whereof, I have hereunto set my hand and

seal, this 10th day of January, A. D. 1894.

C. E. LINDIG. rSeal]

Signed, sealed and delivered in the presence of:

JOHN G. HEID.

F. D. KELSEY.
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United States, 1

District of Alaska. J

This certifies that on this 10th day of January, A. D.

1894, before me, the undersigned, a notary public in and

for the said District, personally appeared the within

named C. E. Lindig, who is known to me to be the identi-

cal person described in and who executed the within

instrument and acknowledged to me that he executed the

same freely and voluntarily, for the uses and purposes

therein mentioned.

In testimony whereof, 1 have hereunto set my hand

and notarial seal, the day and year last above named.

[Seal] - F. D. KELSEY,
Notary Public for Alaska.

[Endorsed] : C. E. Lindig to E. H. Lindig. Deed.

District of Alaska,
|

>• ss.

Juneau Eecording District, J

The within instrument was filed for record at 10 o'clock

A. M., January 11th, IS^l, and duly recorded in Book

"O" on page 741, of the Records of said district.

W. E. HOYT,

District Recorder.

Plaintiff's Exhibit No. 7—Case No. 931.

Quitclaim Deed.

This indenture, made the 7th day of March, in the year

of our Lord' one thousand eight hundred and ninety-two.

between David W. Dawson, of the town of Juneau, Dis-

trict of Alaska, the party of the first part, and C. E. Lin-

dig, of the same place, the party of the second part,
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witnesseth: That the said party of the first part for

and in consideration of the sum of one hundred a^d fifty

dollars, lawful money of the United States of America,

to him in hand paid by the said party of the second part,

the receipt whereof is hereby acknowledged, does by

these presents, demise, release and forever quitclaim unto

the said party of the second part, and' to his heirs and

assigns, all that certain lot, piece, or parcel of land

situated in said town of Juneau, and District of Alaska,

and bounded and particularly described as follows, to

wit:

All of Lot Numbered Seven (7) in Block Numbered

Twenty (20) as per plat and survey of said town made by

G. C. Hanus, accepted and adopted by the citizens of the

town formerly known as Rockwell, but now Juneau,

Alaska, together with all the buildings and improve-

ments thereon situated. The said piece or parcel of land

and town lot being the identical town lot located by

said party of the first part on the 16th day of April, 1887,

and recorded in Book "D" on page 17S, of the Records of

Juneau Recording District, Alaska, to which' said records

reference is hereby made, together with one stove, one

table, and one stool now being in said building erected

on said lot.

Together with all and singular the tenements, here-

ditaments, and appurtenances thereunto belonging, or in

any wise appertaining and the reversion and reversions,

remainder and remainders, rents, issues and profits

thereof.

To have and to hold, all and singular, the g^aid prem-

ises, together with the appurtenances, unto said party of

the second part, and to his heirs and assigns forever.

In witness whereof, the said party of the first part has
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licroiiiito set his hand and seal the day and year first

above written. DAVID W. DAWSON. [Seal]

Signed, sealed and delivered in the presence of:

JOHN G. HEID,

PHILLIP STARK.

[Endorsed]: D. W. Dawson to C. E. Lindig. Quit-

claim Deed.

District
^^^

Juneau

of Alaska, 1

Recording District. J

The within instrument was filed for record at 5 o'clock

P. M., March 7th, 18^2, and duly recorded in Book "O"

on page 27 of the Records of said District.

W. K. HOYT,

District Recorder.

Know all men by these presents, that I, Lieut. Comdr.

H. E. Nichols, U. S. Navy, Comd. U. S. S. 'Tinta," and

Senior Naval Officer in Alaska, for the puri>ose of more

fully describing and defining the boundaries of a certain

piece or parcel of land designated and described and

reserved by Comdr. Henry Glass, U. S. N., Senior Naval

Officer, on May 2d, 1881, as follows:

"The whole embracing Lots 1, 2, and 3,in Block 7, and

land adjoining to low-water mark is reserved for garrison

purposes."

The said parcel originally reserved by said Comdr.

Henry Glass beingj more fully described, to wit:

All of Block 7, except Lots 4, 5, and 6. and all of block

C in town of Juneau, Alaska, as it appears on the plat

of survey made by Masiter G. C. Hanus, U. S. N., and ac-

cepted by the miners and citizens of Rockwell, now

Juneau City, Alaska.
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The said above-described parcel of land is reserved by

the U. S. Navy for the U. S. Government for Garrison

and Military purposes.

H. E. NICHOI.S,

Lieut. Comdr. U. S. N., Comdr. U. S. S. "Pinta," and

Senior Nav. Off. in Alaska.

Juneau, May 23d, 1885.

[Endorsed as follows]

:

District of Alaska, I
'

j-ss.

Juneau Kecording District, J

I hereby certify that the foregoing instrument was re-

ceived for record, and was duly recorded on the 23d' day

of May, 1885, at o'clock in the noon in Book

, at| page , of the Records of the said Recording

District.

HENRY STATES,

United States Commissioner, and Ex-officio Recorder.

United States of America,

District of Alaska,

Division No. 1.

>-ss.

I, Hiram H. Folsom, United States Commissioner in

and for the precinct of Juneau Recording District, do

hereby certify that I have compared the foregoing copy

with the original thereof, as the same appears of record

in my office, and that the said copy, or transcript, is a

true and correct copy of the said original record, together

with all the endorsements relating thereto, and of the

whole thereof, as the same appears of record in my said

office.

Dated this 14th day of March, 1902, at Juneau, Alaska.
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Plaintiff's Exhibit "D"—No. 885.

(Plumley, Referee.)

[Correspondence as to Reservation.]

1227-01. La.

E. P. H.

United States of America,

Navy Department,

Washington, D. C.

Pursuant to section 882 of the Revised Statutes, I

hereby certify that the annexed are correct copie<= of let-

ters from Comdr. Henry Glass, to Lieut. Comdr. C. H.

Rockwell, dated May 7th, 1881; Lieut. Comdr. C. H.

Rockwell to Comdr. Henry Glass, dated May 29, 1881;

Comdr. Henry Glass to Secretary of the Navy, dated

Juue 6, 1881; Lieut. Comdr. U. E. Nichols to Secretary

of the Navy, dated Septembeii 29, 1884; Secretary of the

Navy to Lieut. Comdr. H. E. Nichols, dated December 13,

18S4; Lieut. Comdr. H. E. Nichols to Secretary of the

Navy, dated October 22, 1885; Secretary of the Navy to

Lieut. Comdr. H. E. Nichols, dated December 2Gth, 1885;

Secretary of the Navy to Henry States, United States

Commissioner, dated December 26, 1885, on file in this

Department.

In testimony whereof, I have hereunto set my hand

and caused the seal of the Navy Department of the Uni-

te<l States to be affixed, at the city of Washinj^ton, this

twenty-seventh day of February, in the year of our Lord
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one thousand nin(» hundred and one, aad of the In-

dependence of the United States the one hundred and

twenty-fifth.

[Seal] JOHN D. LONG,

Secretary.

U. S. S. "Jamestown," 3d Kate,

Sitka, Alaska Territory,

May 7th, 1881.

Lt. Commander C. H. Rockwell, U. S. Navy.

Sir: You will proceed in the steamer "California" to

the mining settlement of Rockwell with a force detailed

under your command to establish a post at that place.

On your arrival make such arrangements as may be

possible for the comfort of the men of your command,

taking possession of the ground located for a Govern-

ment reservation.

While at Rockwell you will make every exertion to

preserve order and will promptly suppresis any disturb-

ance among the miners and prevent any conflict between

the white men and Indians.

You will confine your action to cases of direct neces-

sity and will avoid all interference in the private af-

fairs of citizens.

The Indians camped in front of the village having con-

sented to remove to a location at the mouth of Gold

Creek, you will direct them to do so, giving them a rea-

sonable time.

The territory of Alaska having been declared Indian

Country by act of Congress you will assist the agent of

the treasury department stationed at Rockwell in pre-
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venting the introduction and sale of spirituous liquors at

that place.

While at Rockwell you will direct the officers under

your command to make an accurate survey of the town

plat in conformity with the original locations as shown

by the mining recorder's books.

Make as frequent reports of the condition of affairs

and of your actions as circumstances will permit.

Herewith is furnished you a copy of the notice issued

by myself in relation to the conduct of affairs in Alaska.

Very respectfully,

HENRY GLASS,

Commander, Commanding,

Military Post, Rockwell, Alaska,

May 29, 1881.

Commander Henry Glass, U. S. N., Commanding U. S. S.

"Jamestown," Sitka, Alaska.

Sir: I have to make the following' report: In o'bedience

to your order of the 7th instant, I took passage n the

Steamer "California" with a force of twelve marines,

two petty officers and three officers. The second steam

launch under command of Boatswain B. H. Smith, and

containing six petty officers and seamen was taken in

tow by the "California." This force was detailed un-

der my command to establish a milit:iiy post at this min-

ing town, for the purpose of maintaining order among

the white miners, preventing collisions between the

whites and Indians, assisting the officer of ilie Tn^asury

department in enforcing the laws relatmg tc the Indian

country, making surveys and performing any duties r-n-

dered necessary in the preservation of order.
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A Gatling gun with three thousand rounds of aramnni-

tion was taken with the detachment, as well as provi-

sions and other stores for two months. Six hours after

leaving Sitka, while the "California" was in Peril

Straits, the weather being very stormy, 1 directed that

the steam launch should be cast off. She sought a se-

cure harbor and when the wind moderated came ou ur-

riving at this post on the 14th instant. On the 13th,

Wm. H. Oliver a private marine deserted, and, T think,

left on thcl Steamer "California."

On our arrival at this place the weather was very bad,

and as there was no shelter for the men and stores, I

hired a house near the beach, in which to place the men,

stores, armsl and ammunition, until I could provide suit-

able quarters for my command on the land reserved by

you for Government purposes. This house I rented for

three dollars (|3) a day. I also rented a small log cabin

for the sailors to occupy, and in which to keep our tools,

near the Government Keservation. The large house

near the landing had no floor or door^ and the crevices

between the logs were all open. I caused a temporary

floor to be laid, caulked the crevices with moss, and land-

ed all our stores and men on the 12tl' instant, and hoisted

the flag, established a sentry, and made the men as com-

fortable as possible. The officers were permitted by the

courtesy of Mr. George E. Piltz, to occupy a small log

cabin near the marines' quarters. On the morning of

the ISth, Master G. C. Hanus, proceeded to lay out the

lines, and to accurately stake the Government Eeserva-

tion, while the rest of the available men of the detach-

ment began to clear the ground for building temporary

quarters. This ground, situated on the highest part of the
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ridge on the right of the town waa much encumbered by

fallen and standing trees, undergrowth and brush, and

as the weather was rainy and disagreeable, the labor was

severe and trying. Officers and men worked cheerfully

and with enthusiasm, and before night we had the sills

of a building laid of the size of sixteen by thirty feet.

The next day a small cabin for the shelter of the officers

and instruments was begun of the size of twelve by

twenty feet. The weather continued very disagreeable

and stormy until the 24th, since which time it has been

very fine. On the 21st, the officers and marines moved to

the new quarters, which altho' not entirely finished, were

in a condition for occupancy.

The tent of this ship was then erected with a log

foundation, board floor and sides, for the blue-jackets,

and a small log house was built adjoining this, for a

kitchen.

The house rented for the marines was occupied ten

days, the log cabin for the other men fourteen days. The

total expenses for rent will therefore be thirty-five dol-

lars (135).

The detachment is nowl comfortably housed, a portion

of the ground is cleared, stumps removed, etc., and every-

thing is in order. The post is on elevated ground which

commands a view of the white town, as well as the In-

dian settlement.

In obedience to your order. Master G. C. Hanu>, as-

sisted by Passed Assistant Surgeon, D. O. Lewis has

made a survey of the town location^ extending his work

beyond any locations yet made, and as far as the nature

of the ground would permit. A copy of the plot will be

forwarded to vou as soon as it is finished, and one will
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also be furnished to the district recorder. The survey

has been made in such a manner as to affect as few peo-

ple as possible. Most of those affected have cheerfully

complied with the rectified lines, but some few have re-

moved some of our stakes, and have endeavored to em-

barrass the work in other ways. Nearly all the locators,

however, express i^reat satisfaction at the work being

done.

The Indians camped in front of the town have, in

obedience to. your order, been directed to remove to the

mouth of Gold Creek, and nearly all have done so. When
all have moved I will pay the indemnity money raised

by the white men as ground damages.

Upon my arrival here I found that the lawless element

in the camp, which is mostly composed of foreigners, had

raised some excitement in reference to your order of

May 2d, and had informed the more ignorant portion of

the community (a number^ of whom can neither read nor

write) that "Martial Law" was declared; that it meant

unlimited power for the naval ofl&cers to seize, imprison

and punish any person, and generally had inflamed the

worst part of public sentiment into an antagonism

against law and order and all its representatives.

Their action finally took the form of a document which

they called a petition, in which, as I have been informed,

they recited various grievances against yourself and

other ofllcers, and in which, if the reports given me are

true, they made allegations against officers and their ac-

tion in this territory, which are distinctly false. I have

been unablej to procure a copy of this paper, but I have

not been able to hear of the name of any man of character

being signed to it. I have since heard that two papers of
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this nature have been prepared and sent to Washington.

As I have been on duty in this territory nearly two

years, and am intimately acquainted with every official

act performed here by the commander of the "Janies-

town" and the other officers, and as I know the history

of this mining camp and its inhabitants very well, I can

say that this action is dknibtless founded on malevo-

lence, and a desire to remain unrestricted in unlawful

acts. I have been informed that this element of the peo-

ple here has boasted that there was no law in Alaska,

and that no one could restrain them in anything they

chose to do.

The better portion of the community expressed to m^
great indignation in reference to this action on the part

of these people, and expressed a desire to get up a coun-

ter-statement. I have not troubled myself in the mat-

ter, and only mention it in this letter as having a bear-

ing upon the possible action of these people in reference

to my duties here.

A number of persons here have applied to me in refer-

ence, to their private disputes about town-lots and other

matters. I have in each case explained that I had no

concern in their private affairs but should repress vio-

lence, and arrest those committing assaults or other

violent outrages and send them to Sitka for your

disposition. The health of the officers and men of the

detachment remains good. As many of the people of

the town came to Dr. Lewis for treatment for diseases

caus<?d by drinking impure water, I posted a notice in

the town on the 24th instant warning the people against
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drink'ng such water, and showing thorn how to improve

it, if unable to procure any other.

I have the honor to be

Very rest)ectfully,

Your obedient servant,

C. H. ROCKWELL,
Lt. Cmdr. U. S. N., Cmdg. Post.

No. 15. U. S. S. "Jamestown," 3d Rate,

Sitka, Alaska Territory,

June 6th, 1881.

Hon. Wm. H. Hunt, Sec'y of the Navy.

Sir: I have the honor to submit the usual monthly re-

port of the condition of affairs on this station.

The Indians are ever;^ where quiet, and show no dis-

position to give trouble in any part of the Territory.

Since the establishment of the military post at the

mining camp of Rockwell, as reported in my letter No.

13, of May 7th, affairs there have been perfectly quiet,

and no trouble is now anticipated. The number of the

miners and Indians there having largely increased, I

do not consider it advisable to abandon the military post

before the arrival of the U. S. S. "Wachusett." I en-

close a report from Lt. Commander C. H. Rockwell on

the condition of affairs at the mines, and also a plan

of the quarters erected under his direction.

In consequence of a large number of foreigners hav-

ing been attracted to the mines, I have, in order to avoid

future disputes as to ownership of property, published

a notice to all residents stating the law in regard to the

entry or location of public lands, a copy of which I en-

close herewith.
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On the 16th ult, in accordance with a request from

Mr. M. D. Ball, Collector of Customs at Sitka, an officer

with a squad of marines was sent on shore to assist in

making' a search for liquor supposed to have been

brought into Sitka in violation of law. I enclose Col-

lector Ball's letter detailing the result of the search.

Collector Ball has long been anxious to discover the

means by which the law was in many instances evaded,

and after several conversations with me, since my action

in sending out of the territory for trial persons engaged

in illicit distillation of spirits, had, before the arrival of

the last mail steamer, made a request for a force of

marines to assist him in making a search of certain prem-

ises ini Sitka, which force I placed at his disposal soon

after the departure of the steamer. Although the Col-

lector was, as he states, not able to find any large amount

of liquor, the result of his action will be beneficial to

this community.

After my despatch Xo. 14, of May 9th, was written, a

Sitka Indian, confined in the guard-house ashore await-

ing investigation on a charge of attempting to murder

his wife for infidelity, committed suicide; it is supposed

to escape punishment. Since, in accordance with Indian

custom, the man who caused the trouble, and who in this

case caused the arrest to be made, was responsible for

the death of the suicide, in order to avoid a feud between

the families of the two men, and the tribes to which

they belong, such as have often occurred in Alaska last-

ing many years, I caused a meeting of the families con-

cerned to be held in my presence, when an agreement

was made to settle the feud by payment for the supposed

injury. In this way the commission of a murder was
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avoided, which would otherwise have resulted from the

Alaskan custom of "getting even" in some manner in

case of injuries.

On May 29th, an Indian from the village of Hootz-Na-

Hoo came on board and reported his escape from con-

finement in that village, where he had been denounced

as a witch by the native medicine-man, and held a pris-

oner to be burned alive in case of the death of one of

the tribe, the wife of one of the leading men. As this

was the first authentic case of the killing of a supposed

witch that had been brought to my notice, I decided to

punish the persons attempting such a crime, and at once

sent a boat expedition under Lieut. E. P. McLellan to

Hootz-Na-Hoo to arrest the medicine man and the lead-

ing men of the village, and bring them here for an in-

vestigation, and the punishment of the guilty parties.

McLellan returned, after an absence of not quite two

days, bringing the two chiefs of the Hootz-Na-Hoos, the

medicine man having left the village some days before

for the Ohil-tkat country. After full investigation, I

punished one of the chiefs by fine and imprisonment and

will endeavor to secure the medicine man through the

other chief.

It is hoped that the prompt arrest andl punishment of

the offenders will prevent a similar attempt hereafter.

Certainly every effort should be made to prevent in

future the wanton destruction of life which has taken

place in Alaska iu obedience to the dictates of so base

a superstition as a belief in witchcraft.

James Hollyood, a naturalized citizen, returned to

Sitka on May 29th, from the Yakutat country after an

absence of nearly a year on a prospecting voyage to the
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northwest coast. He reports the loss of a small schooner

called the "Gold-Hunter." in which he sailed from

Sitka, after the two white men, composing hisi crew had

been murdered by an Indian nea,r Beherings Bay. The

Indians are reported as generally friendly, the murder

having been committed solely for plunder. Hollywood

states that the chiefs in the Yakutat country are well dis-

posed and that they would gladly surrender the murder-

er to any vessel visiting that part of the coast, but as it

is a too long and too exposed a passage to attempt with

one of the steam' launches of the "Jamestown," I will

take no action in the matter until the arrival at Sitka

of the U. S. S. "Wachusett," when I will inform Com-

mander Lull of all the facts in the case.

Since my last report a home and industrial school for

Indian boys has been established at Sitka, under the au-

spices of the Presbyterian Board of Missions of New

York. One of the Government buildings was designated

by the treasury department for this use, but as the build-

ing was very much out of repair some of the men of this

ship, under direction of Lieutenant F. M. Symonds have

been employed in putting it in order for occupancy. The

Board of Missions, paying for the material used. The

building is now in good order, and is occupied at pres^ent

by twenty boys at Sitka, selected from the Indian school

for their intelligence and good conduct. This number

will be increased from time to time by boys from the

other tribes of Alaska. The boys are neatly uniformed

and supported, as yet by the Board of Missions, and a

system of regulations for school and work established.

It is intended to educate the boys thoroughly, and, as fai

as practicable, teach them trades in order that they may
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become in turn teachers among the different tribes. In

this way a wide-spread influence will be established

among the Indians, and much good may be accomplished

in an inexpensive manner, 'as it is intended to gradually

make the school as nearly self-supporting as possible,

I have given to this enterprise all the assistance in my

power, as I am convinced of its great future usefulness.

The Indians of Alaska are always quiet and well-dis-

posed when not under the influence of liquor, and those

I have come in contact with show a strong desire for in-

struction and improvement. The establishment of this

sichool at Sitka, when Indians can be taught trades at

the same time that they receive instruction in the Eng-

lish branches, will, in my opinion, be of more service to

the tribes at large than if even a greater number of boys

were sent out of the territory for the same instruction;

as here at Sitka, the improvement of the boys from day

to day will be seen in and appreciated by those older

than themselves, and will more immediately affect the

habits and customs of the Indians.

I am glad to report a continued improvement in the

appearance and habits of the Sitka Indians in conse-

quence with the S3^stem of control and discipline I have

established; all the Indians now recognizing its benefits.

One of the consequences of the policy adopted towards

the Indians here is the breaking up of the communal sys-

tem of living, practiced by all the Indians of Alaska.

This is evidenced by the number of small houses that

have been built by the Indians since March. There are

now in the village, finished, or in course of construction,

seven houses, all smaller than the older ones, each new

house being evidently intended for a single family; a
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condition of affairs which, I am informed, did not*_exist

in former years.

The health of the officers and men of the ship contin-

ues excellent as previously reported.

Very Respectfully,

Your Obedient Servant,

HENRY GLASS,

Com. Com'dg.

No. 5.

U. S. S. "Pinta," 4th Rate.

Juneau, Alaska, Sept. 29th, 1884.

Sir: I respectfully request instructions res^ardlnji: the

following' property, which I have reason to believe be-

longs to the Navy Department ; namely, three houses audi

a small land reservation at this place.

No record of 'any kind relating to this property wa^

turned over to me when I assumed command of the "Pin-

ta," but referring to a letter signed by Commander Glass,

commanding U. S. S. "Jamestown," and dated June 6th,

1881, which I find in a Congressional document of date

February 24, 1882, which refers to a report of the con-

struction and first occupancy of these buildings* by Lieut.

Rockwell. I believe they have been occupied every

winter by a small force from the vessel of war stationed

in these waters. On my arrival yesterday at Juneau, I

find the buildings occupied as follows: the one nsed as

"officers' quarters" by Mr. States, the U. S. Commission-

er, to Juneau, who came iij) witl» the new Government;

the "Barracks^' is used as a lock-iij) or jail; the third one

is usedi bv Mr. States as a courtroom.
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I was unable to learn, on inquiry, that these buildings

were left in the particular charge of any person, and the

deputy collector, upon his arrival last June, obtained

possession of the keys and*assumed charge and has late-

ly allowed them to be used as noted.

In section 10 of the Organic Act establishing the Dis-

trict, it is directed that the U. S. Marshal assume charge

of all public buildings, unless required for the customs

service or military purposes.

I have informed the governor and marshal that while

I am willing to concede the occupancy of the buildings

as at present, I hold them as still belonging to the Navy,

and if the necessities of the future require it, they must

be vacated for naval (military) purposes.

In the absence of any instructions whatever regarding

the change from military- to civil rule, will you please

give such as you deem necessary in the case.

Very respectfully,

H. E. NICHOLS,

Lieut. Comdr. U. S. N., Comdg. "Pinta."

Hon. W. E: Chandler, Secy, of the Navy, Washington,

D. C.«*» **« «•
Navy Department,

Washington, December 13th, 1884.

Sir: The Department has to acknowledge the receipt

of your letters of September 2'Oth and 29th, 1884, request-

ing instructions concerning the custody and control of

buildings and premises in Alaska heretofore occupied

connected with the Naval service.

The 10th section of the Act of May 17, 1884, "provid-

ing a civil government for Alaska," invests the U. S.
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Marshal, appointed under that act, with the sole official

custody of the jail in the town of Sitka, such jail to be

used as a prison for the purposes of the civil government.

The general courtmartial prisonersi referred to in your

letter of September 20th, having- since been released by

order of the Department, you will, if you have not al-

ready done so, turn over to the marshal the custody ol

the jail and of the prisoner whose safekeeping pertains

to the civil authorities.

Should circumstances render it necessary for you to

have a place of confinement for naval prisoners, you will,

until otherwise instructed, effect such temporary ar-

rangement with the U. S. Marshal as may be practicable

to enable you to use a portion of the jail for that purpose.

Referring to your letter of September 29th. concerning

three houses and a small land reservation at Juneau,

Alaska, which you have reason to believe belongs to the

Navy Department, but which are now occupied by thp

civil authorities to whom you have given notice that such

occupation is subject to the rights of this Department to

take possession thereof when needed for naval (military)

purposes, you are informed that your action is approved.

Very respectfully,

WM. E. CHANDLER,
Secretary of the Navy.

Lieutenant Commander Henry E. Nichols, U. S. N., Com-

manding U. S. S. "Pinta," Sitka, Alaska.*«* »»* •
No. 30.

U. S. S. "Pinta," 4th Rate,

Juneau, Alaska, October 22, 1885.

Sir: Referring to my letter No. 5 of September 29, 1884,

and the Department's reply dated December 13, 1884,
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I would respectfully recommend that the land reserva-

tion and the three buildings thereon, in Juneau, and

noted in the above-mentioned letters, be turned over to

the civil government. The buildings are still occupied

as then noted. They are in need of considerable repairs,

which I have no meansi of making.

A militia company is being organized here, and I can-

not foresee any contingency when the buildings, or land,

will be needed for Naval occupation; both are needed

by the civil authorities, and for that reason I make this

recommendation.

Very respectfully,

H. E. NICHOLS,

Lt.-Comdr. Comdg. "Pinta," &c. Sen. Off. Pres't.

Hon. Wm. C. Whitney, Secy, of the Navy, Washington,

D. C.

In Reply, Address the Secretary of the Navy, and re-

fer to No. 3,279.

2 Navy Department,

Washington, December 26, 1885.

Sir: The Department is in receipt of your letter of the

22d of October last, recommending that the land reser-

vation and the three buildings thereon at Juneau, Alas-

ka, belonging to the Department, be turned over to the

civil government.

By your report of September 29, 1884, it appeared that

on your arrival at Juneau you found said buildings in

use and occupation, as follows, viz.: One as a residence

by Mr, States, the IT. S. Commissioner, one as a lock-up

or jail, and the third used by Mr. States as a courtroom.

According to your present report, the same occupation

and for the same purposes still continues, and there is
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no probability that the buildings or either of them will

be needed for naval purposes. Under these circumstan-

ces, and so long as the civil authorities continue iu pos-

session, the Department is of opinion that no action on

your part is necessary either for the purpose of causing

repairs to be made upon the buildings, or for the purpose

of making a formal transfer of the same to the authori-

ties who are at liberty to make such repairs thereon as

they may deem proper.

Mr. States, the U. S. Commissioner, having addressed

this Department upon the subject of reimbursing him for

repairs upon the building occupied by him as a residence

at Juneau, the Department's reply is herewith enclosed,

and you will please cause the same to be delivered to

Mr. States.

Very respectfully,

D. B. HARMONY,
Act'g Sec'y of the Navy.

Lieut. Commander H. E. Nichols, U. S. N., Commanding

U. S. S. "Pinta," Juneau, Alaska.

In Reply Address the Secretary of the Navy and refer

to No. 3,279.

2

Navy Department,

Washington, December 26, 1885.

Sir: This Department is in receipt of your communica-

tion of the 22d ultimo, relating to the outlay made by

you in repairing a building heretofore erected for naval

purposes at Juneau, Alaska, in order to fit the same for

the occupation of yourself and family, such outlay

amounting to about $700.

In reply to your request for reimbursement in case yon

shall be required to surrender possession of the premises
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referred to, I have to inform you that, so far as this de-

partment is concerned, all expenditures heretofore or

which may hereafter be made by you, upon said premi-

ses, are to be considered as made at your own risk.

Very respectfully.

D. B. HARMONY,
Act'g^ Secretary of the Navy.

Henry State;*, Esq.. TJ. S. Commissioner, Juneau, Alaska

Plaintiff's Exhibit No. 5—Case No. 921.

CERTIFICATE OF ASSAY.

From J. G. Davies,

Juneau, Alaska, June 2lBt, 1901.

John Olds, Esq., Juneau, Alaska.

Dear sir: The sample received from you assayed as fol-

lows;

Per Ton of 2,000 Lbs. Value per ton

2,000 lbs.

Ozs. Gold. Ozs. Sil.

Assay No. 1. Slight trace. No. No value.

Assay No. 2. Slight trace. Traces. No value.

Assay No. 3. Trace. Traces. No value.

Assay No. 4. No. Traces. No value.

Above work performed in duplicate assays which cor-

responds in every respect with this certificate.

Respectfully,

J. G. DAVIES,

Assayer.
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CERTIFICATE OF ASSAY.

From J. G. Davies.

Juneau, Alaska, June 21, '01.

John Olds, Esq., Juneau, Alaska,

Dear Sir: The sample received from you assayed a»

follows:

Assay No. Per Ton of Value per Ton

2,000 lbs. of 2,000 lbs.

1.

2. No. 5 Amalgamation.

4. Test of all Nos.

Ozs. Gold.

No. No value.

Respectifully,

J. G. DAVIES,

Assaver.

Plaintiff's Exhibit No. 7—Case No. 921.

In the District Court for the United States, District of

Alaska.

THE UNITED STATES

vs.

WlLLIAxM HENNING.

L No. 170.

Complaint.

The plaintilY, the United States of America, by Whit

M. Grant, United States Attorney for the Districi: of

Alaska, shows to the Court that it is the absolute owner
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in fee of the whole of whail is known as Block "C" and

7, except Lots 4, 5 and fi, maik^'d Tie^eiViUion on the

orii?inal Hanns Survey of* the town of Rockwell, now

Jnnean Alaska, and is entitled to the immediate posses-

sion thereof, and the defendant, William Hennin*^,

wrongfully withholds possession of tiie same or a part

thereof, from plaintiff, to its damage in the sum of one

hundred dollars.

That it acquired the title to and P'>ssession of the

Avihole of Alaska, by treaty and purchasei from Russia in

1SG7, and has made improvement.^ upon the above-de-

scribed property as a Reservation for its own use.

The defendant now occupies a ijart of said Reservation

with a house, and claims to own the same.

Wherefore, plaintiff asks judgment for the possc-ssion

of said property and for one hundred dollars damages,

and for the costs of this suit.

WHIT M. GRANT,

United States Attorney, for Plaintiff.

United States,

District of Alaska.

I, Whit M. Grant, on oath say that I am United States

Attorney for Alaska; that I have read the foregoing

complaint, and the allegations thereof are true, as T

verily believe.

WHIT M. GRANT.

Subscribed and sworn to by Whit M. Grnut before me,

this 4th day of April, 1899.

H. E. HAYDEN,
Clerk.
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At the May torm of the District Tonrl of the United

States of America, for the District of Alaska, held

at Sitka on the 12.ni day of September, 1809.

THE UNITED STATES ^

TS. > No. 1 70.

WILLIAM HENNING. J

Decree.

It appearine: to the Court that the «»nmmonR issued in

this cause has been duly and personally served, as re-

(]nired by law and that for failure to appear and answer

as required by law. the default of the defendant was en-

tered on July 24th, 189J). It is now ordered that said

default be confirmed and on like motion this cause com-

ing: on to be heard, and the Court havin<j heard the evi-

dence and being fully advised in the premises, it is or-

d«»red and adjudojed that the plaintilT have and recover

of and from the defendant the possession of the property

in dispute, to wit, all of Block "C and 7, except Lots 4,

5 and 6 of the orisjinal Hanus survey of the town of Rock-

well now Juneau, marked "Reservation." It is further

ordered and adjudged that a writ of possession issue,

ousting' the defendant from the possession of the said

premises and restorino; the plaintiff to the possession

thereof, and that the plaintill" recover of and from the

defendants its costs herein, taxed at |418.95, and that

execution issue therefor.

JNO. IT. KGATLEY,
District Judae.
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In the United States District Court, in and for the District of

Alaska.

THE UNITED STATES

vs.

WILLIAM HENNINH.

Writ of Possession.

The Presidont of the United States of America, to the

Marshal of the District of Alaska:

You are hereby commanded that of the iroods and

chattels of William Henninf]^, in yonr District, yon vanse

to be made the sum of eighteen and 95-100 dollars, to-

o:ether w ith the costs of this writ, or if sufficient persona!

property cannot be found, then out of any real property

belonging- to him, of which he was seised on Septembei*

12, 1889, or afterwards, to satisfy a judgment lately ren-

dered in the District Court of the United States for the

District of Alaska, against said William Henning for

the possession of property hereinafter described, as well

as for the costs and charges in and about that suit ex-

pended which the United States had sustained whereof

said William Henning was convicted, as appears of rec-

ord.

You are further commanded to oust said William Hen-

ning, and all persons claiming by, throug^h or under him,

from the possession of Block "C" and 7, except Lots 4, 5

and 6, marked Reservation, as appears by Hanus Survey

of the town of Rockwell, mow Juneau, Alaska, and from

any and all parts thereof, and place the plaintiff and its

cusrt:odiau, the collector of customs for the District of
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Alaska, v)r his representative, in the possession thereof,

as provided by the judj^ment rendered in said Court on

He\it. 12, 188(9. in a suit in ejectment therein, between

the United States, as plaint ift", and tlio said William

Hennin«» defendant.

And have you that money with this writ, with your

dolno;s thereon, before the Judi»e of said Court within

sixty days from the date hereof, to satisfy this Judgment

i'_*n(lered as aforesaid.

Witness, the Honorable JOHN H. KEATLKY, Judge

«jf said District Court at Sitka, in said District, this 1st

day of October, 1889.

HENKY E. HAYDEN.

Olerlr.

WHIT M. GRANT,
T'nited States Attoruf^y, for Plaintiff.

Unifed States, "1

Us.
District of Alaska. J

I hereby certify and return tha,t the within writ of

pj.ssession came into my hands for servic(» on the VMh

day of October, 1889, and that on the 27th day of Novem-

ber I evicted the within-named William Henninu, de-

fendant, and delivered the possession of the said prem-

ises into the hands of the collector of customs for the

District of Alaska; also that 1 hereby return the same;

no property exempt from execution could be found upon

which levy could be made,

OliVILLE T. POKTER,
United States Marshal.

By Max Endleman,

Deputy.
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riistom-Honso, Jniieai], Alaska,

Collector's Offioo, Nov. 27th, 1889.

Koceived of >Tax Endloman Deputy U. S. Marshal, one

cabin, situated in Block 7 of the town of Juneau, Alaska,

formerly ia the possession of Willinm Ilenning.

C. S. BLACK 1:TT,

Deputy Collector.

United States of America, "l

District of Alaska. J

I, W. J. Hills, clerk of the L'nifted States District Court

for the District of Alaskf., Division No. 1, do hereby cer-

tify that I have compared the foreoroing and attached

copies of the complaint, decree, writ of possession, with

the marshal's return endorsed thereon, in cause No. 170,

United States vs. William Henning, and that the fore-

p:oing- and attached copie<i nre true and correct copies of

the ori£»inals thereof, on file and of record in my office,

and of the wdiole thereof.

Witness my hand and seal this 24th day of June, 1901.

rU. S. D. C. Seal] W. J. HILLS,

Clerk of the United States District Court for the District

of Alaska, No. 1.

By J. C. Gibscm,

Deputy.

[Endorsed]: No. 170. The United States vs. Will-

iam Henninsr.
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Plaintiff's Exhibit No. 8—Case No. 921.

In the District Court of the United StatcSy District of

Alaska.

THE T^NITED STATES

vs.

LOUIS NADO.

Complaint.

The plaintiff, the United States of America, by Whit

>r. Grant, United States Attorney for the District of

Alaska, shows to the' Oonrt that It is the ab«!olute owner

in fee of the whole of what is known as Blocks ^'C and

7, except Lots 4, 5 and 6, marked "Reservation" on the

original Hanus survey of the town of Rockwell, now Ju-

neau, Alaska, and is entitled to the immediate posses-

sion thereof, and the defendant, Louis Nado, wroncfully

withholds possession of the same, or a part thereof, from

plaintiff, to its damagce in the sum of one hundred dol-

lars;

That it acquired the title to and possession of the whole

of Alaska by treaty and purchase from Russia, in 1867,

and has made improvements upon the above-described

property as a reservation for its own use.

That defendnnt r»ow occupies a part of said reserva-

tion with a house, and claims to oavu the same.

Wherefore, plaintiff asks judgment for the possession

of said property and ff^r one hundred dollars' damages,

and for the costs of this suit.

WHIT M. GRANT,
United States Attornev, for Tlaintiff.
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United States of America

District of Alaska.

a,
?[

I, Whit M. Grant, on 'oath say that 1 am United States

Attorney for Alaska; that I have read the foregoing com-

plaint, and the allegations thereof are true, as 1 verily

believe.

WIIIT M. GRANT.

Subscribed and sworn to by Whit M. Grant before me,

this 1th day of April, 1889.

H. E. HAYDEN,

I

Clerk.

At the ]\ray term of the District Court of the United

States of America for the District of Alaska, hold

at Sitka on the 12th day of September, 1889.

THE UNITED STATES

vs.

LOUIS NADO.

Decree.

It appearing to the Court that the summons issued in

this cause has been duly and personally served ns re-

quired by law, and that for failure to appear and an-

svrer as required by law, the default (»f defendant was

entei^ed on August 19th, 1880, ir is now, on motion of

Wiiit M. Grant, United States Attorney, ordered that

said default be confirmed, and on like niotiou this cause

coming to be heard, and the Court having heard the evi-

dence and being fully advised in the premises, it is or
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dered and adjudged that the i)lniiil;iff liavo and recover

of and from the defendant the possession of the property

in dispute, to wit, all of Block "C" and 7, except Lots 4,

5 and 6 of the original Hanus survey of the town of

Kockwell, now Juneau, marked "Keservation."

It is further ordered and adjudged tliat a writ of pos-

session issue, ousting the' defendant from the possession

of said premises and restoring the plaintiff to the pos-

sesion thereof, and that the plaintiff recover of and from

the defendant its costs herein, taxed at f19.80, and that

execution issue therefor.

JNO. H. KEATLEY,

District Judge.

In the United States District Court, in and fo) the District of

Alaska.

THE UNITED STATES

^No. 171.vs.

LOUTS NADO.

Writ of Possession.

The President of the United States of America, to th(^

Marshal of the District of Alaska:

You iV'Q her'^l)y commanded that of t)ie good*< and

chattels of Louis Nado, in your District, you cause to be

made tlie sum of nineteen and 30-100 dollars, together

with the costs of this writ; or, if sufficient personal prop-

erty .'annot be found, then out any real property belong-

ing to him of which he was seised on Sept. 12th, 18S0, or

afterwards, to satisfy a judiiment lately rendered in tlu?
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District Court of the Uniteil States for the Di.slrict of

Alaska against Louis Nado, for the possessioii of prop-

erty' hereinafter de«<-ribed, as well a«; for the costs an.i

charj^s in and about that suit expended which the

United Staiteis has susrt.ained, whereof the said Louis

Nado was convicted, as appears of record

;

You are further commanded to oust said Louis Nado,

and all persons clairainj];^ by, throusih or under him, from

the posises-sion of Block "C" and 7, except Lots 4, 5 and 6,

marked ^-Reservation," as appears by Flanus Survey of

the town of Rockwell, now Juneau, Alaska, and from

any and all parts thereof, and place the plaintiff and its

custodian, the collector of customs for the District of

Alaska, or his representative, in the possession thereof,

as pro\ided by the judgment rendered in said court on

September 12th 1889, in a suit in ejectment therein, be-

tween the United States, as plaintiff, and said Louis

Nado, defendant.

And have you that money with this writ, with your

doings thereon, before the Judge of said court, within

sixty days from the date hereof, to satisfy this judgment

reildered as aforesaid.

Witness, the Honorable JOHN H. KEATLEY, Judge

of said District Court, at Sitka, in said District, this 1st

day of October, 1889.

HENRY E. HAYDEN,
Clerli.

WHIT M. ORANT,

United States Attorney, for Plaintiff.
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United States, 1

District of Alaska. J
.

I hereby certify and return that the within writ of pos-

session came into my hands for service on the 13th day

of October, 1889, and that on the 27th day of November,

1880, I evicted the within-named Louis Nado, defendant,

and delivered the possession of the said premiseis into

tlie hands of the collector of custom of the District of

Mnska; also that J hereby return the same; no property

could be found upon which levy could be made.

ORVILLE T. POKTER,

United States Marshal.

By Max Endleman,

Deputy.

Custom-House, Jimeau, Alaska,

Collector's Office, Nov. 2()th, 1SS9.

Received of Max Endleman Deputy U. S. Marshal, one

cabin, situated in Block 7 of the town of Juneau, Alaska,

formerly inj the possession of L. Nado,

O. H*. BLACKETT,

Deputy Collector.

United States of America, )

District of Alaska.
'

I, W. J. Hills, clerk of the United States District Court

for the District of Alaska, Division No. 1, do hereby cer-

tify that I have compared the forep-oina- and attached

copies of the complaint, decree, writ of possession, with

marshal's return endorsed thereon, in cause No. 171,
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United States vs. William Ilonning, and that the fore-

ijjoini* and attached copies are tnie and correct copies of

the originals thereof on file :ni<l of record iii my office,

and of the whole thereof.

Witness my hand and seal, this 24th day of Jnne, 1901.

[Seal] W. J. HTT.LS,

Clerk TTnited States District Tonrt for District of

Alaska, Division No. 1.

By J. C. Gibson,

Deputy.

[Endorsed]: No. 171. The United States vs. Louis

Nado.

Plaintiff's Exhibit No. 9—Case No. 921.

In the District Court of the United States, District of

Alaska.

THE UNITED STATES
"

vs. ^No. 172.

A. WAIR.

Complaint.

The plaintir, the Uritied States of America, by Whit

¥. Ornnt, Un'ted Sta+es Attorney for the District of

Alaska, shows to the Court thail it is the absolute owner

in fee of the whole of what is know as Block ^'C" and 7,

except Lots 4, 5 and 6, marked "Reservation" on the

oriuinal nanus survey of the town of Bockwell, now Ju-

neau, Alaska, and is entitled to the immediate posses-
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sion thereof, and the defendant, A. Wair, wrongfully

withholds possession of the same, or a part thereof, from

plaintiff, to its damage in the sum of one hundred dol-

lars.

That it acquired the title to, and the possession of, the

whole of Alaska by treaty and purchase from Tiussia in

1867, and has made improvements upon the above-de-

scribed property as a reservation for its own use.

That defendant now occupies a part of said reserva-

tion with a house, and claims to own the same.

Wherefore, plaintiff asiks judgment for the possession

of said property, and for one hundred dollars damajgeis,

and for the costs of this suit.

WHIT M. GRANT,

United States Attorney, for Plaintiff.

United States, \

District of Alaska. J

1, Whit M. Grant, on oath say: That I am United

Statef? Attorney for Alaska; that I have read the fore-

going complaint, and the allegations thereof are true, as

I vbrily believe.

WHIT M. GRANT.

Subscribed and sworn to by Whit M. (^rant before me,

this 4th day of April, 1889.

H. E. HAYDEN,
Clerk.
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At the May term of the Distriot Court of the United

States of America for the l)iHtri<.:t of Alaska, held

at Sitka, on the 12tli day of September, 1889.

THE IGNITED STATES
^

vs.

A. WAIR.

Decree.

It appearing: to the Court that the summons issued in

thifs cause has been duly and personally served as re-

quired by law, and tha.t for failure to appear and an-

swer a® required by law, the default of the defendant

wais entered on July 24th, 1889, it is now, on motion of

Whit M. Grant, United States Attorney, ordered that

said default be confirmed, and on like motion, this cause

cominj? to be heard, and the Court havinp: heard the evi-

dence and beinj2j fully advised in the premises, it is or-

dered and adjudged that the plaintiff have and recover

of and from the defendant the possession of the prop-

erty in dispute, to wit, all of Block "C" and 7, except

TiOftis 4, 5 and 6 of the original Hanus survey of the town

of Rockwell, noAVi Juneau, marked "Reservatiom."

It iis further ordered and adjudgied that a writ of pos-

sesision issue, ousting the defendant from the possession

of said premises and restoring the plaintiff to the posses-

sion thereof, and that the plaintiff recover of and from

the defendant its costs herein, taxed at |18,95, and that

execution issue therefor.

JNO. H. KEATLEY,

Di.strict Judge.
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In the United States District Court, in and for the District of

Alaska.

^HE UNITED STATES

vs.

A. WAIR.

Writ of Possession.

The President of the United States of America, to the

Marshal of the District of Alasska:

You are hereby commanded that of the goods and

chattels of A. Wair, in your District, you cause to bo

made the sum of eighteen and 95-100 dollars, together

with the costs of this writ, or, if sufficient personal prop-

erty cannot bo found, then out of any real property be-

longing to him, of which he was seised on September 12,

3 889, or afterwards, to satisfy a judgment lately ren-

dered in the District Court of the United States for the

District of Alaska against A. Wair for the possession

of property hereinafter described, as well as for the costs

and charges in and about that suit expended, which the

United States had sustained, whereof the said A. Wair

wa.s convicted, as appears of record.

You are further commanded to oust said A. Wair, and

all persons claiming by, through or under him, from the

possession of Block "C" and 7, excej)t Lr)ts 4, 5 and fi,

marked ''Eeservation," as appears by Tlanus survey of

the town of Kockwell, now Juneau, Alaska, and from

any and all parts thereof, and place the plaintiff and its

custoflian, the collector of customs for the District of
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Alaska, or his representative, in the possession thereof,

as provided by the judi?ment rendered in said court on

September 12, 1889, in a »nit in ejectment therein, be-

tween the United St.i/tes, as plaintiff, and A. Wair, de-

fendant, •

And have you that money with this writ, with your

doingsi thereon, before the Judge of said Court, within

sixty days from the date hereof to satisfy this judgment

rendered as aforesaid.

Witness the Honorable JOHN H. KEATLEY, Judge

of said District Court, at Sitka, in said District this 1st

day of October, 1889.

HENRY E. HAYDEN,
Clerk.

WHIT M. GRANT,
United States Attorney for Plaintiff.

United States,

District of Alaska. I

I hereby certify and return that the within writ of

possession came into my hands for service on the 13th

day of October, 1889, and that on the 27th day of Novem-

ber, 1889, 1 evicted the within-named A. Wair, defendant,

and delivered the possession of the said premises into the

hands of the collector of customs, for the District of

Alaska. AlsiO' that I hereby return the same, no proper-

ty could be found upon which levy could be made.

ORVILLE T. PORTER,
United States Marshal.

By Max Endleman,

Deputy.
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Cu&tom-House, Juneau, Alaska,

Collector's Office, Nov. 26th, 1889.

Received of Max. Endleraan, Deputy United States

Marshal, one cabin, situated in Block "C," of the town

of Juneau, Alaska, formerly in the possession of A.

Wair.

C. S. BLACKETT,

Deputy Collector.

United States of America

District of Alaska.
}

I, W. J. Hills, Clerk of the United States District Court

for the District of Alaska, Division No. 1, dio hereby cer-

tify that I have compared the foregoing and attached

copies of the complaint, decree, writ of possession, with

marshal's return endorsed thereon, in cause No. 172,

United States vs. A. Wair, and that the foregoing and

attached copies, are true and correct copies of originals

thereof on file and of record in my office, and of the whole

thereof, witness my hand and seal this day of June,

1901.

W. J. HILLS,

Clerk of the United States District Court for District

of Alaska, Division No. 1.

By J. C. Gibson,

Deputy.
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Plaintiff's Exhibit No. 10—Case No. 921.

In the District Court of the United States, District of A laska.

THE UNITED STATES T

vs. >No. 174.

MRS. H. E. HEFFNER. ,

Complaint.

The plaintiff, the United States of America, by Whit

M. Grant, United States Attorney, for the District of

Alaska, shows to the Court that it is the absolute owner

in fee of the whole of what is known as Blocks) "C" and

7, except Lots 4, .5 and 6, marked "Reservation," on the

original Hauus survey, of the town of Rockwell, now Ju-

neau, Alaska, and is entitled to the immediate possession

thereof, and the defendant, Mrs. H. E. Heffner wrongful-^

ly withholds possession of the same or a part thereof

from the plaintiff to its damage, in the sum of one hun-

dred dollars; that it acquired the titlei and possession of

the whole of Alaska by treaty and purchase from Russia

in 1867, and has made improvements upon the above-de-

scribed property as a reservation for its own use.

That defendant now occupies a part of said reserva-

tion, with a house, and claims to own the same.

Wherefore, plaintiff asks judgment for the possession

of said property and for one hundred dollars damages

and for the costs of this suit.

AVHIT M. GRANT,
United States Attorney for Plaintiff.
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United States, 1

District of Alaska. J

I, Whit M. Grant, on oath say that I am United States

Attorney for Alaska, that I have read the foregoing com-

plaint, and the allegations thereof, are true, as T verily

believe.

WHIT M. GRANT.

Subscribed and sv^^orn to by Whit M. Grant, before me

this 4th day of April, 1889.

H. E. HAYDEN,
Clerk.

United States District Court, District of Alaska.

THE UNITED STATES .1

vs.

MRS. H. E. HEFFNER.

Answer.

Now, comes the defendant, Mrs. H. E. Heppner, and for

answer to the complaint herein states that she in posses-

sion of the property described in the complaint merely

as the tenant of the owner, F. F. W^hite, whose address

is Ohilcat, Alaska, That she has advised him by mail,

also his agent, A. H. Gamel, Esq., at Juneau, of this ac-

tion, with directions to defend the same.

MRS. H. E. HEFFNER.



300 Anna OoId.stein vs.

United States, B

District of Alaska. J

Mrs. H. E. Heppner, being first duly sworn, deposes,

and says: I am tlie Mrs. II. E. Heppner, named in the

foregoing answers as defendant, and have the said an-

swer read, and know the contents thereof, and the same

is true as I verily believe.

A. H. GAMEL,
Notary Public for Alaska.

In the United States District Court, District of Alaska.

THE UNITED STATES ^1

vs. (^No. 174.

Mrs. H. E. HEPPNER. J

Amended Complaint.

Now, comes the plaintiff, by Whit M. Grant, United

States Attorney, and by leave of the Court amends its

complaint, and makes F. F. White a party defendant in

this cause, and prays judgment as by its complaint it

has already prayed.

WHIT M. GRANT,
United States Attorney.

In the United States Court for the District of Alaska.

THE UNITED STATES ^

vs.
r

'

F. F, WHITE. J

Answer.

The defendant answers to the complaint, and denies:

That the plaintiff is the owner of the premises in the
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complaint described as Block "C" and 7, except Lots

4, 5, and fi, in the town of Juneau, Alaska, and that

plaintiff is entitled to the possession thereof.

Defendant deniesi that he wrongfully withholds the

possession of said premises, and that plaintiff is damaged

by reas(jn of the withholding of said premises, in the sum

of one hundred dollars or any part thereof.

Defendant denies that plaintiff has or had made im-

provements upon said premises as a reservation for its

own use or otherwise.

Defendant avers that he is in the quiet and peaceable

possession of said described premises, and entitled to

the possession thereof.

AVherefore, defendant demands judgment, etc.

JOHN G. HEID,

Attorney for Defendant.

United States, fl
-^

District of Alaska.
'J

'

F. F. White, being! duly s>worn, says: I am the defend-

ant above named, that the foregoing answer is true, as

I verily believe.

F. F. WHITE,

Subscribed and sworn to before me this 3d day of Au-

gust, 1889.

LOUIS L. WILLIAMS,

United States Commissioner.
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At the regular May term, 1889, of the District Court of

the United States, in and for the District of Alaska,

'begun and held at Sitka.

THE UNITED STATES

vs.

F. F. WHITE and Mrs. H. E. HEPP-

NER.

Decree.

This cause coming on to be heard this 29th day of Au-

gust, in the year of our Lord one thousand eight hundred

and eighty-nine, Whit M, Grant, United States Attor-

ney, appearing for the plaintiff.

It appearing to the Court that Mrs. H. E. Heppner

filed an answer herein in April 26th, 1889, setting forth

that she was in possession of the property, in suit only

as the tenant of one F. F. White, and an order having

been made herein July 6th, 1889, directing that said

White be made a defendant and a copy, of the summons

and complaint served on him, and that the marshal's re-

turn was filed July 25th, 1889, showing due, legal and

personal service of summons and complaint on said F.

F. White, on July 13th, 1889, and that said W^hite was

directed to appear and answer herein within ten days

from the date of the service of said summons.

And that no appearance having been made, entered or

answer filed as required, his default was entered August

16, 1889, for want thereof.

And the defendant White, by his attorney, John G.

Heid, having presented an answ^er August 20, 1889, and

asked leave to set aside said default and file the same,
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and the Court having examined said answer, and the

papers in said cause, and being fully advised in the prem-

ses, finds that no sufficient excuse is presented why said

answer was not filed within the time limited, and that

said answer sets up no defense to the cause of action set

out in the complaint.

It is therefore ordered and adjudged that the said de-

fault be, and it is hereby, approved and confirmed, and

it appearing to the Court that the defendant F. F. White

was in possession of the property in dispute by his ten-

ant at the commencement of ths suit.

It is therefore ordered and adjudged that the plaintiff

have and recover of and from the defendant Mrs. H. E.

Heppner, and F. F. White, the possession of the papers

in controversy, to wit, the whole of what is known as

Blocks C and 7, excepts Lots 4, 5 and 6, marked "Reser-

vation" on the original Hauus survey of the town of

Rockwell, now Juneau, Alaska, and that the plaintiff

have an execution to remove the said defendant and all

persons claiming by, through or under them from the

possession of said property, and to restore plaintiff to the

possession thereof.

And also that the plaintiff have and recover of and

from the defendant, F. F. W^hite, its costs and disburse-

ments herein, taxed at |23.10, and that execution issue

therefor.

JNO H. KEATLEY,
District Judge.
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In the United Htaten District Court, in and for tJte District

of Alaska.

THE UNITED STATES,
^

vs. I No. 174

F. F. WHITE. J

Writ of Possession.

The President of the United States of America, to the

Marshal of the District of Alaska:

You are hereby commanded that of the goods and chat-

tels of F. F. White in your District, you cause to be made

the sum of twenty-three and 10-100 dollars, together with

the costs of this writ, or if sufficient personal property

cannot be found, then out of any real proi)erty belonging

to him, of which he was seised on August 29, 1889, or af-

terwards, to satisfy a judgment lately rendered in the

District Court of the United States, for the District of

Alaska, against F. F. White, for the possession of prop-

erty hereinafter described as well as for the costs and

charges in and about that suit expended, which the Uni-

ted States had sustained whereof the said F. F. White

was convicted as appears of record.

You are further commanded to oust said F. F. White,

and all persons, claiming by, through or under him, from

the possession of Block "C and 7, except Lots 4, 5 and 6,

marked "Reservation," as appears by Hanus survey of

the town of Rockwell, now Juneau, Alaska, and from
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any and all parts thereof, and place the plaintiff and its

custodian the Collector of Customs for the District of

Alaska, or his representative, in the possession thereof,

as provided by the judgment rendered in said court on

August 2*9, 1889, in a suit in ejectment therein between

the United States as plaintiff and said F. F. White, de-

fendant.

And have you that money with this writ, with your

doings thereon, before the Judge of said Court, within

sixtyl days from the date hereof to satisfy this judgment

rendered as aforesaid.

Witness, the Honorable JOHN H. KEATLEY, Judge

of said District Court, at Sitka, in said District, this 1st

day! of October, 1889.

HENRY E. HAYDEN,
Clerk.

WHIT M. GRANT,
United States Attorney for Plaintiff.

United States, I

District of Alaska. J

I hereby certify and return that the within writ of

possession came into my hands for service the 13th day

of October, 1889, and I hereby return the same as satis-

tied in full, by the within named defendant, said defend-

ant delivering to me the said premises, which premises

I delivered unto the collector of customs for the District

of Alaska.

Juneau, Alaska, November 27th, 1889.

ORVILLE T. PORTER,
United States Marshal.

By Max Endleman,

Deputy.
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Juneau, Alaska, Nov. 27th, 1889.

Keceived of Max Endleman, United States Deputy

Marshal, the premises occupied by F. F. White, on Block

"C," the Gov. Kes. of the town of Juneau, Alaska.

C. S. BLACKETT,

Deputy Collector.

United States of America, 1

District of Alaska. J
'

I, W. J. Hills, clerk of the United States District Court

for the District of Alaska, Division No. 1, do hereby cer-

tify that I have compared the foregoing and attached

copies of the complaint, decree, writ of possession, with

marshal's return endorsed thereon, in cause No. 174, Uni-

ted States vs. Mrs. H. E. Heppner and F., F. White, and

that the foregoing and attached copies are true and cor-

rect copies of originals thereof on file, and of record in

my office, and of the whole thereof.

Witness my hand and seal this 24th day of June, 1901.

W. J. HILLS,

Clerk United States District Court for District of Alaska,

Division No. 1.

By J. C. Gibson,

Deputy.

[Endorsed] : No. 921. United States ys. Heppner and

White. .5?^?i:i^i
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Defendant's Exhibit No. 1—Case No, 921.

Defendant's Assay.

CERTIFICATE OP ASSAY.

From J. G. Davies.

Juneau, Alaska. June 26th, 1901.

Jos. Andrews, Esq., Juneau, Alaska.

Dear Sir. The sample received from you assayed as

follows:

Assay No. Per Ton of Value per Ton.

2,000 lbs.

Ozs. old. Ozs. Silver. Of ^,000 lbs.

1. 13-100 7-10 13.00.

Gold at f20 per oz.

Silver GO cts. per oz.

Respectfully,

J. G. DAVIES,

Assayer.

Defendant's Exhibit No. 3—Case No. 921,

Defendant's Assay.

CERTIFICATE OF ASSAY.

From J. G. Davies.

Juneau, Alaska, Oct. 11, lOO-l.

Wm. Goldstein, Esq., Juneau, Alaska.

Dear Sir. The SRmple received from you assayed as

follows:
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Assay No. Per Ton of Value per Ton
2000 lbs.

ozs. Gold ozs. Silver of 2000 Ibfi.

1. 9 3-4 17-10 J^19r..02

2. 1-2 1 1-5 10.72

Gold at |20 per oz.

Silver at 60c. per oz.

(Copy)

Respectfully,

J. G. DAVIES,

Assayer.

Defendant's Exhibit No. 2—Case No. 921.

(Plumley, Referee.)

(Copy First Decision of Secy. Interior. Not Certified.)

C. J. W.

C. B. C.

DEPARTMENT OF THE INTERIOR.

23—918. Washington, October 29, 1896.

W. A. L.

ANNA GOLDSTEIN

vs.

TOWNSITE OF JUNEAU.

^InA-ohini? Cash Entry No. 1-

Sitka, Alaska.

The Commissioner of the General Land Office,

Sir: John Olds, acting as trustee for the occupants
of the land applied for, filed application for patent for

one hundred and twenty-one and fifty-two one-hun-
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dredths acres of land described in the application by

metes and bounds, which application was made on the

10th day of June, 1893, and under the provisions of the

townsite law. The land is located in a mining district,

but was alleged to be non-mineral. Notice of intention

to offer proof in support of the application was given by

publication in the Juneau "Journal" at Juneau, Alasta,

and by posting copies of said notice in three conspicuous

places on the land, as required in such cases, the time

therein fixed for the submission of proof being the 15th

day of August, 1893. Pursuant to notice, proofs were

submitted, and on October 13, 1893, cash entry No. 1,

for the townsite of Juneau was allowed, and the pur-

chase price for the land coveit'd by the entry was paid.

On May 19, 1894, a paper protesting against the issuance

of a patent to the trustee for the land covered by the

entry was filed in the name of Anna Goldstein, in your

office through her attorney, J. H. Hickcox, Jr., alleging

her ownership of a mineral claim in conflict with said

townsite, and alleging the mineral character of the land.

Various papers accompanied the protest, tending to

show that the mining claim by protestants was, in June,

1896, located by C. L. Saudstoue and Louis Cota, on

Bonanza Lode in Harris Mining District, Alaska; that

the location was made in accordance with law; that it

had been fully recorded, and that the title to the same

had passed to her. By office letter of December 8, 1894,

your office directed the local officers to order a hearing to

determine the character of the land embraced in the

mineral claim of protestant, and in conflict with the

entry. The hearing was accordingly ordered. In pur-

suance of said orders the parties appeared in person and
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by their attorneys, before Henry Mellen, United States

Commissioner, at Jnneau, Alaska, and submitted testi-

mony touchinp^ the character of the land. The takinji^ of

testimony was commenced April 29, 1895. The evidence

so taken was duly certified and filed in the office of the

register and receiver, at Sitka, Alaska, on May 31st, 1895.

On June '22, 1895, the local officers, rendered a joint de-

cision in which they found that the land in controversy

wasi non-mineral in character. On July 15th, 1895, the

mineral claimant appealed to your office. On Sept. 16,

1895, your office, in substance, affirmed the decision of

the local officers. A motion was made for review of this

decision, which was by your office overruled, on January

8, 1896. On February 8, 1896, appeal from your office

decisions of September 16, 1895, and January 8, 1896, was

duly filed, and the case is now to be considered here

under said appeal.

The only vital question in the case, isi the mineral or

nonmineral character of the land. Certain other ques-

tions, however, arose in the trial and argument of the

case, and will be disposed of asl preliminary to the main

questions.

The affidavit of Anna Goldstein, which was the osten-

sible predicate for the hearing, was objected to before

the local officers as insufficient for suchi purpose, mainly

for the reason that it was not in fact her affidavit. The

same point was insisted upon before your office, and is

insisted upon here. It is unnecessary to consider in de-

tail the criticisms made upon this paper. It is sufficient

to say that any defects, which may have existed in its

original execution, were cured by her subsequent ratifi-

cation and acknowledgrmeut of it as her act. The mineral
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character of the land was alleged in a number of other

affidavits, and the fact of the mineral location and survey

were record facts of which your office 'had knowledge.

The facts thus made to appear were sufficient not only

to justify the ordering of a hearing, but to require such

hearing to be ordered. Such hearing was in fact ordered,

and in fact has, and both parties to the controversy ap-

peared, both in person and by attorneys, and submitted

testimony in support of their respective contentions as

to the character of the land. The opportunity was not

only tlhus afforded to each side to be heard fully on the

merits of the case, but each side availed itself of that

opportunity, and mere informalities preceding the hear-

ing have become inconsequent and without significance.

The other question, which mny be regarded as pre-

liminary to the main one, is as to which party should

bear the onus probandi.

In your office letter of December 8, 1894, ordering a

hearing in the case, the rule to be observed by tiie local

officers in passing upon the character of the hmd, was

suggested, and that sug/gestion seems to have been fol-

lowed by them. Your office, referring to record facts re-

lating to the land in controversy, then said:

"The land, being held and claimed for mineral pur-

poses long prior to the townsite entry, it was erroueous

on the part of your office to have allowed the entry- until

after due notice to the mineral claimants aud no objec-

tions, and the allowance of such entry does not impair

the right of the mineral claimant. See Pirn Oil Com-

pany. (IG L. D. 117.)

"Therefore, in a contest to determine tlic charactcn' of
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the land, it rests upou the townsite claimant to prove

that tlie liuid is nonmineral in character, its value for

townsite lots beiuj; an immaterial question. The State

of Wa«hincrton vs. McRride. (18 1.. D. 109.
r'

It was unnsnal to predetermine a question to be passed

upon at a hearino- thereafter to be had, and thf Ian-

£>uage used is not quoted for the purpose of questioning?

Ihe ri![j;ht of your office to c]ianj;e the view therein ex-

pressed on consideration of the c;iso aftr^r the henrinsf,

but for the reason that it is believed that the rule there-

in expressed is in substance corre«!t, notwithstandinji it

was receded from the later decision of your office. The

location notice of the mineral claimants was duly re-

corded, June 30th, 189t), in the office of the district re-

corder of tlie Harris ^Mining District, and has remained

of record. The townsite claimant was charged with no-

tice of the claim, and tJie records aibound with evidence

of the fact that its exisitence was public, and very gen-

erally known to tlie people of the vicinity long prior to

the date of the townsite application. Looking, there-

fore, to the record evidence and to tlie nc»toriety of the

mineral claim, and its priority in existence to the town-

site application, it would seem that the burden of proof

was upon the townsite applicant to show the noumin-

eral character of the land. In opposition to this view,

however, is one presented by counisel for the townsite

claimant, wiiiich is not without force, and leaves the mat-

ter almost in doubt. It is insisted that most of the area

in conflict was settled upon by different occupants of the

town lots, who recognized a plat and survey, made in
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1881, by Master Hauus, U. S. N., and that the mineral

claimant had notice of these claims and settlement be-

fore the date of the miuieral location. If, at the time of

these settlements, the townsite laws had been operative

and in force in Alaska, tliere wonhl be no question but

That the townsite should be treated as a prior claimant,

and the burden of proof }»ut upon the mineral claimant.

The only way out of the confusion is to follow the law,

wherever it may lead. The act of May 17, 1884 (23 Stat.

24), provided for a government for the District of Alaslia,

and made it a land district of the United States, over

which wais extended the mineral laws of the United

Sitates; preserved the status quo ais to use and occu-

pancy for other than mining purposes, until Congress

should act, and declared that nothing in the act should

be construed to put in force, in said District, the general

Land I-aws of the United States. Section 2387, Revised

Statutes, was not operative in Alaska until March 3,

18^1 (26 Stat. 1009), and no entry of land for townsite

purposes could be made before the passage of said act.

The entry in contest was made under said act, Maich 3,

1891. Section II of tha^t act provides:

"That until otherwise ordered by Ccmiiress, lands in

Alaska may be entered for townsite purposes, for the

several use and benefit of the occupants of such town-

sites, by such trustee or trustees as may be named by

the Secretary of the Interior for that purpose, such en-

' tries to be made under the, provisions of section twenty-

three hundred nnd eighty-seven of the Revised Statutes,

as near as may be, etc."
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Section 1(1 of the same act is as follows:

"That townsite entries may be made by incorporated

townis and citi(^s of tl'u- mineral lands of the United

States, but no title shall be acqnired by snch towns or

cities to any vein of izold, silver, cinnabar, copper, or

lead, or to any valid mininci claim or po<^se8sion held un-

der existinji; law. When mineral veins are possessed

within the limits of an incorporated town or city, and

such possession is recoi»uized by local authority, or by

the laws of the United States, the title to town lots shall

be subject to such recognized possession and the neces-

sary use thereof, and when entr\^ has been made, or pat-

ent issued for such townisites to such incorporated town

or city, tlie ])ossessor of such mineral vein may enter and

receive patent for such niineral vein, and the surface

ground appertaining thereto;

"Provided, that no entry shall be made by such min-

eral-vein claimant for surface lironnd v;here the owner

or occupier of the surface <^ound shall liave had posses-

sion of the same before the inception of the title of the

mineral-vein applicant."

Looking to the provision of the act of May 17, 1'884,

and of the act of March 3, 1S91, it seems to have been

the purposes of Congress to permit and authorize min-

eral prospecting and mining upon lands owned by the

United States, and merely occupied by others, for some

X>urpose other than mining, provided that such mining

operations did not interfere with such occupancy. There

is no complaint that the mineral claimant in his discov-

ery and development work interfered with the occu-
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pancy of any person in possession at the date of the

passajije of the act of May 17, 1884, or at the time the

worl-c was done. The townsite application and entry

made pending' tlie mineral location, and with a view to

obtaininio- patent to the entire interest in all the land in-

chided in said mineral location, pnts the townsite in the

attitude of asserting' the nonmineral character of all of

the land, and of assnniinig the burden of establishin-j'

the fact by proof.

One other fait appearing!: from the record seems to re-

quire mention here. There appears to have been a

jjovernment reservation for naval purposes, with three

buildings erected upon it, made prior both to any occu-

pancy for residence purposes and to the mineral loca-

tion, which is included both in the mineral location and

the townsite entry. So far as appears neither party can

lay the claim to this area, but further data would be

mecessary to adjust the rij^^hts of the parties so as not

to interfere with this reserved area, which is not now

proposed. The illegality, however, of allowing the en-

try includes it to go to patent as it now stands is appar:

ent. These preliminary questions being disposed of, it

remains to be considered whether or not the townsite

has successfully carried the burden of establishing the

nonmineral character of the land by proof; the appli-

cation being for nonmineral land.

On the hearing, the townsite assumed thr burden of

proof and introduced ten witnesses whose testimony

was addressed to the character of the land and of the

developments on it by the mineral claimant. Much of
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this testimony was nei^ative in character, and based

npon limited inspection and examination. It appears

from undisputed tr?itimonY that near the southeasterly

end of the elnim there is a shaft tv.'enty five to thirty

feet in depth and a tunnel thirty to forty feet in len<;'th.

running northeasterly, and some strippiuir alone the

formation from the surface, and that these showed ijold

and silver in striniyers of quartz in varyinc: quantities.

The presence of what is termed strinirers of mineral-

hearino" ore is not seriously disputed, but the chief con-

troversy is as to whether there is a vein, and whether

the ore is in sufficient quantity and of a quality t(» pay

for raininf;:. The witnesses for the townsite (most of

whom made but one short visit to the shaft and tunnel)

state that they saw nothiup, which they w^ould term a

vein, and liiviuL:, it as their opinion that the claim is

valueless as a mine, but most of them decline to swear

that there is no vein there or upon the claim The

opinions expressed in nearly every instance are based

ui)on slioht examinations made durin'^i; a siup;le short

visit. One of these witnesses, ^Ir. Thorpe, swears posi-

tively that no vr^in or lode exists upon the claim. The

substance of the testimony of most of the witnesses for

the townsite, is that from present developiaentis thev do

nut believe that a vein or lode exists upon the claim,

but that that fact can only be determined by further

development. The mineral claimant introduced eight

witnesses. Some of these had been upon the claim fre.

quently, and some of them had worked in the shaft.

One of these witnesses, Richard A. Hatschman {pp. 230-
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285 of record), states that he saw and desired to locate

this claim thirteen years ago, and expresses opinion that

it is a valuable mininj^- claim and warrants further de-

velopment, lie describes the bottom of the shaft as

then disclosed as showing three or four strinpjer?^ about

half tlie shaft, the rock beinp; quartz, bearing free gold

and some silver. AIpo that he has seen nu'k in place

bearing free gold. John (\ Tri])[», the contractor, who

was doing contract work in the shaft at the time of the

Keariug, testifies (pp. 238-252 of record) that there is

irold-bearing rock clear across the bottom of the shaft,

in some of which gold can be secMi with the naked eye;

and that he has, at different times and different places

in the claim, seen quartz bearing free gold. He states

that at the time there was a lode or vein in the bottom

of the shaft about four feet wide, struck four or five

days prior to that time, and expresses tiie opinion that it

would pay to operate the mine. Two witnesses, E. H.

Perry and William Nelson, were afterwards called to

rebut this testimony, who state that a few days previ-

ously they had j2|one done into the shaft and did not see

any vein or lode in the bottom. It was seven o'clock in

the evening and a part of the bottom of the shaft was

covered with water. 8ome others of the witnesses tes-

tified to sieeing quartz at different times on the claim

w'hich showed gold to the natural eye. Samples of ore

properly identified accompany the record. As these

have been submitted to no test here, they can serve no

purpose. The record shows the result of a number of

assavs of ore taken from the clainj. The townsite
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rlainiants had two assays, thouj!:li only one it* protluced.

As to the one not [produced, Duncan (one of the wit-

nesses) said it showed uothinu of value. The other was

made by Valentine, a jeweler, and showed a value of

twenty cents in fr(,iri per ton. One of the assays put

in proof by the mineral claimants showed thirty-one

dollars of irold and twenty-two and a half ounces of

silver per ton. The second, one dollar and sixty-five

cents in cold, three and eisht-tenths ounces of silver.

The third one made by INFr. Kerr and of different speci-

mens, showed of one of them eipjht dollars and forty-

seven cents of gold and twelve and a quarter ounces of

silver per ton, and of the other two dollars and twenty-

seven cents of o-old and forty-four ounce,-:- of silver per

ton. The evidence indicates that the «peciirieus used

for the assays were taken from the dump and bank as

average specimens of the quartz. This cannot bo con-

sidered as conclusive evidence of the value of the ore

remaining, but tends to show^ the then mineral character

of the vein or stringers. It appears from the testimony

that the claim in question known as the "Bonanza,'' is

on a defi.nite mineral belt, and in near proximity to

other mines. 01 sen, McCulty and Matscham, all name

the •'Willoughby," the "Fraction," the ''Early Bird" and

the "Sea Gull" as lying along the same mineral belt,

one of these being not more than five hundred feet from

the Bonanza tunnel or shaft. It cannot W said that the

testimony offered by the mineral claimant, taken as a

whole, shows a. definite vein of mineral in quantity and

quality such as to make it a present paying mine, but it
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strongly suggests that with f'lrthor development it

would be a paying mine. The testimony offered by the

two sides, which was intended to show the present char-

acter of the land is pretty nearly balanced. It is to be

observed that the mineral claimant is not putting in is-

sue any right of hers ats a purchaser from the locators of

the claim, to be now passed Tipon, bnt is protesting

against the townsite entry being passed to patent, and

insisting that the townsite claimant be held to proof

of the noumineral character of the laud, which fact has

been alleged by said claimant. The townsite has sug-

gested a failure upon the part of the mineral claimant

to comply with the law^ as to the survey of the location

and the annual assessment work required. In the

lecent case of the Aspen Consolidated Mining Com-

pany vs. John R. Williams, it was said:

"Considerable evidence was inrroduc<Hl upon the

question of the compliance with the law by the mineral

claimants in various and sundry T>articulars, and es-

pecially in respect of the annual assessment work re-

quired. The (juestion, however, is not material U^ the

present controversy, in as much as it could not avail the

agricultural entryman, even if it were shown that there

was a failure in these respects. They are matters, so

far as this case is concerned, between thr government

and the mineral claimants."

No inquiry Is now necessary as to whether the mineral

claimant has (omplied with the law in tlie present case

in res]»ect to the matters referred to, or has not.

It is apparent that if it should now be decided on the
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showinp^ 111 ado that the character of the land is nonmin-

eral the elTeot would be to withdraw aod «oal from min-

ing enterprise what reasonably promises t(» be a valuable

mine with further developments. In orif of tl)e later

decisions rendered here, where a like condition of affairs

a])peared, a rule was announced, which seoms? to be ap-

plicaible to this case. In the case of Castel vs. Wom-
ble (19 L. D. i55) the Secreitary said:

".ifter a careful consideration of the subject it is mv
ojjinion that where minerals have been found and the

evidence is of such a character that a person of ordinary

prudence would be justified in the further expenditure

t)f his labor and means, with a reasonable prospect of

success in developiui*- a valuable mine, the requirements

of the statute would be met.'"

Interpreting the testimony offered by both sides in the

lijlht of this rule, it must be held that the laud involved

is prima facie mineral in character, and not subject to

unrestricted entry for townsite purposes.

Your office decision is reversed, and the townsite en-

try will be canceled as to the land covered by the min-

eral location.

The papers are herewith returned.

Very respectfully.

(Signed) DAVID R. FRANOIS,

Secretarv
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Defendant's Exhibit No, 4—Case No. 921.

Quitclaim Deed,

LOUIS NADO

to

LOTTIE :money NADO.

District of Alaska. 1

Jnnean TJecordiiii:^ District. J

The within instrument was filer! for record at t-20

o'clock P. M., Dec. 8th, 1S8S, and dnly recorded in book

'^E," on page 175, of the Uecords of said District.

LOUIS L. WILLIAMS,

District Recorder.

Know all men by these presents, that L Louis Nado

of the city of Juneau, District of Alaska, of tho first

part, in consideration of five—and other valuable con-

sideration—dollars, to me paid bv the Lottie ^Foney

Nado of :Miles City, Montana, of the second part, do

hereby orant. bargain, sell, remise, release and forever

quitclaim unto the said Lottie Money Nado of the sec-

ond part and unto her heirs and assigns all my right,

title and interest in and to the following described par-

cel of lands situate in Harris Mining Distrirt, District

of Alaska, to wit:

Described- as follows: one-fourth (j) interest in the

Ocean Wave Lode Mining Claim and one-half iV) of mill-

site and water right interest in ^.ounection with said

Ocean Wave Quai-tz Lode Claim; situated on the main-
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land on tho northwest siflo of St. Tanic^ Bay; also ono-

fourth {\) interest in the Gold Island (}iinrtz Lode Claim

situated in St. James; al«o onieH«ixteenth (1-10) ind;<^rest

in the quartz lode claim known as the L<hU' 1887,

situated northeast of the town of Juneau near the base

of the moun+ain; also one-sixteenth (1-10) interest in the

Oregon Lode Claim, situated ou tl»e mountain on the

north side of Sheep Creek, being the northeast fork;

also five-sixteenth (5-16) interest in the Bonan'/ra Quartz

Lode Claim, situated on the southern side of and with-

in the lines of the townsite of Juneau, Avith all improve-

ments.

To have and to hold the same together with all and

singular the hereditamentis and appurtenances there-

unto belongin«>' or in any wise appertaining' unto the said

Lottie Nado of the party of the second part and to her

heirs and assigns forever.

In witness whereof I have hereunto set my hand and

seal this fifth day of I^ecember, A. D. 1888.

LOUIS NADO. [L. S.]

Signed, sealed and delivered in presence of:

JOHN C. WARD. \

L. L. WILLIAMS.

United States, H
^ss.

District of Alaska. )

This certifies that oii this 10th day of Dec, A. D. 1888,

before me, the undersigned, a UnitPd States Comrais-

sionei' in and for the said District personally appeared

ihe within named Louis Nado, who is known to be the
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identical person described in and who executed the

within instrument and acknowledged to me that he exe-

cuted the same freely and voluntarily for the uses and

l>urpose's herein mentioned.

In testimony whereof, I have hereiirsto set my hand

and official seal the day and year last above named.

[Seal! LOUIS WILLIAMS,

United States Commissioner.

UnittMl States of America

District of Alaska.
u

I, Hiram H. Folsom, United States Commissioner in

and for the District of Alaska, and exofficio recorder in

and for the Juneau Recordinja: District, District of

Alaska, do hereby certify that the foregoing instrument

is a true, correct and complete transcript of the records,

and of the whole thereof, as the same appears in Book

"E," or 6, of Deeds, at page lTi5 of the Records of the

said Juneau Recording District, in the District of Alas-

ka. ''

In wittness whereof I have hereunto set my hand and

official seal this 3d day of July, 1901.

[Seal] HIRAM H. FOLSOM,

Ex-officio Recorder as Aforesaid.
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Defendant's Exhibit No. 5—Case No. 921.

Forfeiture Notice and Affidavit of Nonpayment.

OCEAN WAVE AND BONANZA.

District of Alaska, ^
Wss.

Juneaiu Recorfliufy District. J

The within instniment was filed for record at 3 o'clock

P. M., .July 14, 1892, and duly recorded in Book "M,"

on page 330 of the Records of said District.

W. H. HOYT,

District Recorder.

To St. James Bay Mining Company and Lottie Money

Nado:

You are hereby notified that I have expended one hun-

dred dollars in lahor and improvements, upon each of

the lode mininig claims known ais the "Ocean Waive,"

situate on the west side of Lynn Canal, Alaska, and

"Bonanzaj" situate in Harris Mining District, Alaska, in

order to hold said claims under the provisions of section

2324, Revised Statutes of the United States; being the

amount required to hold the same for the year ending

December 31, 1801.

And' if within ninety days after this notice by publica-

tion you fail or refuse to contribute your portion of such

expenditure as co-owner, your interest in said claim will
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become the property «»f the subscriber as provided by

law.

A. GOLDSTEIN.

First publication January 14th, 1892.

United States,
^
> ss.

District of Alaska. J ,

Frank F. ^Meyers, beinp: first duly sworn, deposes and

gays: That he is the publisher of the Junpau City "Min-

ing Record," a newspaper published at »Tuneau, in the

District of Alaska; that the notice of forfeiture, of

which a copy is hereto attached, Vvas first published in

said newspaper in its issue dated the 14th of January,

1892, and was published in each weekly issue of said

newspaper for twelve consecutive weeks, thereafter the

full period of ninety days, the last publication ther.^of

being- in the issue dated the 14th of April, 1892.

FRANK F. MEYERS.

Subscribed and sworn to before me this 15th day of

April, A. D. 1892.

[Seal] W. R. DOYT,

United States Comniissi(>ner.

AFFIDAVIT OF NONIWYMENT.

United State^i, T

District of Alaska, j

A. Goldstein, beinj*- duly sworn saitli, that the St.

James Mininc:: Gompany and Lotti(' Money Nado. the

l)ersons named in tin* forfeiture notice nttached to the
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aunoxc^d and foregoing proof of publication, wholly

failed to comply with the demand contained in snjd

notice, or to pay their separate or respective proportions,

during the period of said notico or within ninety days

thereafter, or at any time.

A. GOLDSTEIN.

Sworn and subscribed before mo thir, liih day of Jnly,

1892.

[11. S. Com. Seal] W. R. HOYT,

United States Commissioner for Alaska.

United States of America, 1

^ss.
District of Alaska. J

I, Hiram H. Folsom. United States Commissioner in

and for the District of Alaska, and ex-officio Eecorder

in and for the Juneau Recording District. District of

Alaska, do hereby certify that the foreiroing is a true,

correct and complete transcript of the records, and of

the whole thereof, as the same appears of record in book

"M" or 8, of Lode Claims, at pages 330 and 331 of said

i^ecords.

In witness whereof I have hereunto set my hand and

official seal this 3d day of July, 1901.

[Seal] HIRAM H, FOLSOM,

Recorder as Aforesaid.
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On the 29tb day of May, 1902, the Court rendered the

following decree, which was entered of record, to

wit^

In the District Court of the United States for the District of

Alaska^ Division No. 1.

B. M. BEHRENDS,
Plaintiff,

vs.
No. 931.

ANNA GOLDSTEIN,
Defendant.

Decree.

This cause came on to be heard at this term of Court,

and after reading and considering the proofs presented

by the report of the referee herein made and filed, and

the arguments of counsel at the hearing had for that

purpose on the 12)th, 13th, 14th, 15th, and 17th days of

March, A. D. 1902, and the arguments of counsel respec-

tively on behalf of plaintiff and d<^fendant, and the

Court, after full consideration of the proofs and j)lead-

ings in the cause finds:

That the lode raining claim claimed and asserted by

the defendant in said action and known as the "Bonan-

za/' was not legally and properly located as such ac-

cording to the law governing the location of mining

claims on mineral lands of the United States, and is
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therefore void, for the reasou that thi» a]l«^g^d discov-

ery of mineral thereon, and the discovery stake thereof,

were and now are npon lands ree^erved by the United

States for military and naval purposes, and described

in the official snrv'ey of the townsite of Jnnean as Block

"C^ of said townsite, as marked and desijj^nated on the

official survey and plat of the said town.

And the Conrt having further found that the plaintiff

is the owaer> subject only to the paramount title of the

United States, and is entitled to the possession and

right of possession of, in, and to those certain pieces or

parcels of land situate, lyinu and being, within the ex-

te-rior boundaries of the said townsite of the said city of

Juneau so surveyed and platted as aforesaid, and known

and described as

Lots one (1), two (2) and three (3) in Block twenty-one

(21) and Lot Numbered seven (7) in Block Numbered

twenty (20), as marked and designated upon the official

survey and map of the said townsite made in pursuance

of the order of the Honorable Commissioner of the Gen-

eral Land Office at Washington, D. C. : Now, therefore

—

It is hereby ordered and decreed that the cloud upon

Ihe said plaintiff's title to said lots or pieces of laud

hereinbefore described, which cloud was created by the

said pretended location of the said ''Bonanza'' Lode

Clailm as mineral land be, and the same is hereby, re-

moved, and the plaintiff's title to said piec(^s or parcels

of land is hereby quieted as against the said pretended

mining claim.

And it is further adjudged and decreed that the plain-
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tiff herein is the owner and entitled to the possession and

rioht of possession of the said above-described lots,

pieces, or parcels of land, subject onlv to the paramount

title of the United States.

It is further adjudged and decreed thnt th<' plaintiff

have and recover of and from th(' defendant his costs

and disbursements of this action, and that he have exe-

custion or other proper writ of this Court to enforce this

decree. (

Dated at Juneau, March 29th, 1902.

M C. BROWN.
Jud*;e.

Thereupon counsel for defendant excepts to the deci-

sion and decree herein, and requests thirty days in

which to present bill of exceptions, which request is

irranted by the Court.

On the 29th day of March, 1902, the Court filed the fol-

lowing opinion and decision, to wit:

]n the District Court of the United Stales for (he I)islrii-t of

Alaska, Division No. 1.

B. M. BEHRENDS,
,

vs.

Plaintiff,
^

N No. 931.

ANNA GOLDSTEIN,
Defendant.

Decision of the Court.

This case comes on for hearing* on the amended bill of
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complaint and answer, and the evidence as reported by

the referee.

The first question presents to the Court for considera-

tion arises out of the peculiar circumstances of the case.

The defendant proceeded throuc^h the United States land

office to secure a patent to a certain lode mininjjj claim,

or alleged lode mining claim. The plaintiff, the owner

and occupier of a town lot in Juneau filed an adverse in

the land office and brught suit in accordance with the

mining laws in support thereof. At the threshold of this

case we are confronted with the question : Can the holder,

owner, and occupier of the surface ground on mineral

land, adverse, under the mining lav\'s, the application for

a patent, of a lode mining claimant, where the town lot

claimed is within the exterior boundaries of the lode min-

ing claim?

Section 2305, Rev. Stat. U. S., describes the procedure
that must be taken to procure a patent to mineral land,

and also states the presumption that shall follow if no
adverse is filed in the land office within the sixty dajs'

publication required by statute. Section 2326, Id., pro-

vides what the adverse shall contain, the procedure
thereon in a court of competent jurisdiction, and the re-

sults that shall follow the judgment of the Court at the
trial. The party obtaining judgment in the court must
file a copy of the judgment-roli with the register of the
land office, together with a certificate of the surveyor-

general that the requisite amount of work has been done
or improvements made thereon, the description as re-

quired in other cases, the payment of five dollars per acre

for his claim, etc., whereupon patent may issue. This

section, by giving the party adversing, the right to a
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patent upon paying (|o) five dolliars per acre required for

mineral lands, and otherwise complying with the sitat-

utes, clearly implies, it would seem, that the adverse

claim would be for mineral land. The entry and patent

thereof that follow^s the adjudication of the Court is the

method provided only for the entry of mineral l-ands.

The reading of the two sections referred to, viz., sec-

tions 2325 and 23'26, impresses the mind so forcibly with

the idea that they deal wholly with mineral lands and

no other, the conclusions that a town lot occupier, claim-

ing no interest in the lands as mineral land, cannot "ad-

verse" under said sections, seems inevitable. Indeed,

tlie Supreme Court of the United States in construing

these sections, says:

"The purpose of the statute seems to be thiat where

there are two claimants to the same mine, neither of

whom has yet acquired title from the Government, they

shall bring their respective claims to the same property

in the manner prescribed by statute, before some ju-

dicial tribunal located in the neighborhood where the

property is * * * and the result of the judicial in-

vestigation shall govern * * * the land depart-

ment."

Iron Smelting Co. vs. Campbell, 135 U. S. 286.

The Court in the above case did not pass upon the

question as to whether or not the town lot claimant

could adverse the mineral claimant. That matter was

not in issue; but the Court was construing the statute

generally, and defining its object and purpose. This

question is also discussed by Mr. Lindley in his work

on mines, at section 717, aaid I think the view of the

question whieh he presents is the true one. If an "ad-
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verse" could be entertained in such cases, it would re-

sult in the Court being compelled to determine the min-

eral or nonmineral character of the land, instead of de-

termining the rights of rival mineral claimants.

The Interior Department of our Government, under

the acts of Congress, seems to be vested with the sole

power of disposing of the public lands, both mineral and

nonmineral. The character of the land determines the

price to be paid. Mineral lands have always been re-

served from pre-emption, homestead and desert location,

and from public grants to railroads. The necessity that

this department of the Grovernment shall determine the

character of the lands held for disposition undjer the

various acts of Congress, is often urgent and pressing.

To divest it of that power would be equivalent to taking

from it all power to act in the disposition of the public

domain, ulitil power to determine the character of the

public lands should by act of Congress be vested in some

other department or tribunal. It is sufficient to say, at

the present time; the only tribunal vested by act of Con-

gress with this power, is the Department of the Interior.

That department having jurisdiction over adl public

lands, and alone being vesited with the authority to de-

termine the character of the lands under its disposal,

it is illogical to hold that this power is transferred to the

courts in "adverse" proceedings under the mining laws,

and that in such proceedings the courts can be called

upon to pass on the question of the mineral or nonminr

eral character of lauds in order to determine the rights

between town lot claimants and mineral claimants. To

hold that adverse proceedings could be instituted by a

town lot claimant against a mineral claimant, would be
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to hold that the jurisdiction of the department to pass

upon the question of the character of land under its con-

trol, can be taken from the department and vested in the

judicial branch of the Govemmcnt without any exprpps

act of Cono-ress upon the subject, simply by the filin": of

an adverse on the part of the town lot claimant. Not-

withstanding there may 'have been some such dicta ex-

pressed by the courts, and at one time by the department,

I canniot give my assent to the doctrine. I therefore hold

that m far as the maintenance of this suit depends upon

''adverse" proceedings in the land office, it is without

support.

A protest filed in the land office, by the town lot claim-

ant would raise the question of the mineral or nonmin-

eral character of the land, and the Interior Department

would thereupon determine that question, acting with-

in its undoubted jurisdiction. A paper prepared as an

"adverse," when not properly in the land office as such,

is often received and accepted as a protest and is per-

mitted to serve that purpose.

From the decision of the Secretary of the Interior, of-

fered in evidence in this case, it would seem that the

proceedings in the land office had involved this question

of the mineral or nonmineral character of the land

claimed by the defendant in this action as a lode min-

ing claim, and that the department determined the

same. Of course we all understand the offices of an

"adverse" and a "protest" in procedure to obtain patent

to mineral land. The former denies the right of the first

claimant to the land in question, and sets up his own

title thereto. These are therefore adjudicated in the

Courts. The "protest'' challenges the proceedings of the
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first location, and tlierebj'^ may raise the question of the

character of the lancj for the action of the department.

It m in the nature of a dertiurrer to the plaintiff's com-

plaint.

As before stated, whatever the character of the paper

filed in this land office in this case, it is not sufficient, in

my opinion, to vest this Court with jurisdiction as an

"adverse" proceeding.

But there are matters presented in the complaint on

file that require the Court to determine the rights of the

parties as to the possession of the lands in controversy

in this case, outside of the proceedings in the Land De-

partment. The plaintiff alleges that the so-called lode

claim location was made, not for the purpose of extract-

ing the precious metals therefrom, but fo thereby fraudu-

lently procure title to the surface land embraced within

the exterior boundaries of said location, whereby the de-

fendant might extort from the plaintiff and any others

in like situation^ large sums of money for the lots upon

which valuable improvements have been erected, and

whereon the plaintiff and such others have lived and

transacted business for many years—going back to a

time long before said mineral location; that there are no

precious metals in said pretended lode claim; that the

pretended discovery was upon a Naval Keservation

where no mineral location could be made, etc. The

Court is of the opinion that if the land in question was

known to be nionmineral when located; if the claimed dis-

covery was a mere pretense, and was upon a known

Military Reservation; if the boundaries of the mineral

location were after the original staking so extended as

to take in a greater area of surface land; if the land so



B. M. Bchrcnds. 335

embraced had expensive structures there—these are all

facts that may be considered as bearinc: upon the ques-

tion of defendant's fraud in makinjj; the location, and the

ultimate fact of the risjht of possession. I shall first ex-

amine the question of the Reservation.

Did the action of the naval officers, including that of

the Secretary of the Navy approving the action of the

naval officers in surveying, taking possession of, and oc-

cupying what has been called "Block C," constitute the

same Reservation? Considering the correspondence be-

tween the several naval officers, the original survey 9f the

townsite of Juneau, whereby it appears that Block "C"

was set apart by the naval officers and occupied as a

Naval Reservation by them—they having erected build-

ings thereon for such purpose; the report of Lieut. Com.

Henry E. Nichols, to Secretary William E. Chandler, as

to the claimed Naval Reservation, the dis.position there-

of in turning it over to the civil authorities until it

might, be needed for naval or military purposes, and the

letter of Secretai'y Chandler in answer thereto, which is

in the words and flgutes following:

"Referring to your letter of September 29th, concern-

iiig three houses and a small land reservation at Juneau,

Alaska, which you have reason to believe belongs to

the NaVy Department, but which are now occupied by the

civil authorities, to whom you have given notice that

such occupation is subject to the right of this Depart-

Inent, to take possession thereof, when needed for Naval

(military) purposes, yoU are informed that your action is

approved. Very respectfully,

WM. E. CHANDLER,
Secretary of the Navy."
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Together with continuous possession and occupation

up to the present time; do all these matters present such

acts and evidence as under the authorities constitute a

reservation? The acts of the heads of the several De-

partments in matters appertaining to this respective

duties, it is said, are, in legal effect, the acts of the Exec-

utive.

See, also, Walsey vs. Chapman, lOl U. S. 755.

Wilcox vs. Jackson, 14 Pet. 498-513.

See, also, Walsey vs. Chapman, 101 U. S. 755.

United States vs. Stone, 2 Wall. 525.

Heger vs. Falkner, 153 U. S. 109.

See, also, the opinion of the Secretary of the Interior

in this case. This opinion was no doubt prepared under

the direct supervision of the Assistant Attorney Gen-

eral for the Interior Department, Judge Willis Van

Devanter, a lawyer of a high order of ability, and un-

usual legal acumen, and in whose judgment this Court

places great reliance. From all of the facts presented

by the record under the authorities above referred to,

the Court is of the opinion that Block "C" was, at the

time of said lode claim was located, ever since 'has been,

and is now, a Naval Eeservation and lawfully estab-

lished.

The evidence 'contained in the record shows that the

discovery of mineral, if any such was ever made within

the exterior boundaries of said lode claim location, was

at a point within the limits of said naval reserve. It

has been so frequently decided that no mineral location

can bei lawfully made upon lauds reserved from sale by

the Government, that it is deemed inadvisable and un-

necessary to discuss that question. It seems to follow
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inevitably that, as no mineral location can be lawfully

made upon a reservation, the discovery or claimed dis-

covery of mineral on Block "G" in the town of Juneau

could not be made the basis of a lawful location. The

discovery in this case of mineral of value, does not seem

to be conclusively proven, Discovery is a condition pre-

cedent to a lawful location.

Murley vs. Emries, 12 M. R. 360.

Erhardt vs. Boaro, 4 M. R. 432, S. C, 113 U. S. 527.

The discovery shaft must be on the public domain and

on lands subject to location,

Upton vs. Larkin, 6 Pac. 66.

Little Pittsburg Min. Co. vs. Amie Min. Co., 17 Fed.

57.

Arra'strong vs. Lower, 6 Colo. 39i3.

Golden T. Co. vs. Mahler, 4 M. R. 390.

Moyle vs. Bullene, 44 Pac. 69.

It has also been decided that where a party allows a

claim held by other parties to go to patent over his dis-

covery shaft, the loss of the discovery is the loss of the

location.

Gwillim vs. Donnellan, 115 U. S. 45.

Miller vs. Girard, 3 Col. App. 278.

It is said that where a senior claimant allows a loca-

tion to be made over his discovery shaft, and to go to

patent, his claim becomes a void location not only as to

such patent but as to all persons and claims.

Morrison's Mining Rights, p. 34.

It seems also to have been held that a location of a

claim based upon a discovery outside the exterior bound-
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aries thereof, though- the strike of the lode would extend

into the claim staked oif, is a claim without a discoTery

and is void.

Michael vs. Mills, 45 Pac. 429.

The discovery of the lode claim in controversy be-

ing admittedly within the lines of Block "C"—a Naval

Reservation—and therefore not on land open to explora-

tion or location, upon authority as well as in reason

must be void for all purposes, and held as no lawful loca-

tion of a mineral claim. But it may be urged there has

been a discovery of mineral within the boundaries of said

mining and outside the Naval Reserve. A discovery, to

be of value, must be of rock in place, carrying mineral.

The evidence in this case on the part of the defendant

discloses some work done outside the reservation, in a

certain cut; but the evidence of several witnesses for

plaintiff is to the effect that they went into this cut to

the back end thereof, and no quartz or mineral-bearing

rock could be discovered therein. The weight of the

evidence clearly shows no mineral-bearing rock in place

was shown in said cut or tunnel. It cannot be said then

that any discovery has been made beyond the limits of

said Block "O," of a character that would support a lode

location. It is hardly worth while to consider this

branch of the case, however. The discovery shaft and

the place where all the improvements of any value have

been made within the exterior boundaries of said lode

claim was located, were within the exterior boundaries

of said Block "C." The discovery upon wEich the loca-

tion of the lode claim was based, and the only discovery

to support such location, was within said Block "C."
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That beings true, the location was, and is void, and j^ives

the defendant no right to the possession of any of the

surface ground within the limits of said location as made.

The plaintiff has actual possession of his lots; has erected

valuable improvements thereon, and has a possessory

title lof value—a title that can be sustained in the Courts

of Alaska.

Carrol vs. Price, 81 Fed. 137.

Bennett vs. Harkrader, 158 U. S. 441.

Malony vs. Adsit, ITS U. S. 281.

If the defendant had a legal mining location, she had

a right to all the land within the surface boundaries of

her claim. Her claim would be an interest in the land,

one that could be mortgaged, conveyed, and inherited.

Her possession need not be continuous, as long as she

performed the requisite annual labor to represent said

claim, her right of possession would continue, and she

would be under no greater obligation to remain upon the

ground or to fence the same or perform other acts of

pos'sessiou, than if she were the owner in fee. But not

having a valid location, and being without possession

except as to the work and labor expended on Block "C,"

she is without right, title, or* interest in the land in con-

troversy. I might rest the decision of this case upon the

propositions before considered; but as much has been

said about the value of the mineral found in the dis-

covery shaft and tunnel on Block "C," I will refer to that

matter briefly.

Mien have examined these workings who are reputed

to be men of high integrity, and some of them without

any interest in the lots or claims in dispute. The latter,
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as well as men more or less interested^ show by their tes-

timony that there is no mineral bearing' rook to b*^ found

in either shaft or tunnel; 'that there are found small

stringers lof quartz or quartzite which is not mineral

bearing, and that there is no vein or lode. The general

concensus of opinion among miners seems to be to the

effect that tliere is no more mineral to be found in the

rock at the point of diiscovery than is found at almost

any other point extending across the mineral-bearing

zone passing across this country several miles in width.

I am not unmindful that there is evidence of an interest-

ed party for defendants who testifies that s^pecimens of

rock were taken from the tunnel on Block "C" and

handed Mr. Davies for assays, and that Mr. Davies

testified to assays showing large values; I also

recall that a miner of experience, and who is familiar

with the various lode properties of this section says that

he found at the shaft at point of discovery, quartz that

he knew from its looks and appearance came from a lod^

claim in the "Basin" and that never came from the claim

in dispute. I do not find this statement denied. If the

statement is true, and there was said to be considerable

of this rock at the s^haft, it must have been carried there

for a purpoFie. If carried there in quantity, the purpose

to be subserved must be deception, and the Court is con-

strained to suggest that if any one would carry rock to

that shaft to deceive, they would also hand it to Mr.

Davies for assay, for a like purpose.

Evidence is offered to j^how that rock of value was

taken at a point on what was supposed to be the same

lode, at a distance from the end of the Bonanza Lode

Claim of some 200 feet or more, to show that the Bonanza
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Lode Claim contains value. This evidence is rejected as

not tending to show values in the Bonanza. The com-

mon experience of miners is thart: ore of value at one

place on a lode, even where it is demonstrated to be the

identical vein, is no evidence that such values will be

found even 20' feet distant, much less 200 feet away;

at least where it is not demonstrated that the ore value

is from the strike of the same vein. From all the evi-

dence in this case on the question of values, I am of the

opinion that the so-called "Bonanza" Lode Claim is not

shown to 'be a lode, nor to contain am'' values such as

would warrant a practical miner in developing the same,

or expending money thereon for that purpose. On the

contrary, I am disposed to believe that this so-called

"Bonanza" Lode was never located with the expecta-

tion of obtaining valuable minerals therefrom; and such

improvements by work and labor as have been expended

th'ereon, has not been done with such expectation or

purpose, but for the purpose of securing title to the sur-

face by the subterfuge of a mining claim for the purpose

of extorting money from lot owners occupying ihe sur-

face of said land. I am of the opinion that the Bonanza

location was made and attempted to be kept up as a

fraudulent scheme, and without any merit whatsoever;

and that as a mining claim, it is without value.

It follows from these views, that the judgment in the

several cases must go to the plaintiffs, and it is so or-

dered.

Juneau, Alaska, March, 1902.

M. C. BROWN.
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[Endorsed] : No. 931. In United States District Court,

Division No. 1, Alaslia. B. M. Behrends vs. Anna Gold-

stein. Decision. Filed March 29, 1902. W. J. Hilis,

Clerk.

On April 16tli, 1902, the Court made the following or-

der, to wit:

B. M. BEHRENDS "^

i

vs. VNo. 931.

ANNA GOLDSTEIN.,

Order Extending Time to Prepare Bill of Exceptions.

Upon application of J. H. Cobb, solicitor for the de-

fendant, it is ordered that the thirty days' time from

and after the adjournment of the December term, 1901>

which was granted during the term within which to pre-

pare and present a bill of exceptions herein, be, and the

same is hereby, extended to and including the 15th day

of May, 1902.

Dated April 16th, 1902.

M. C. BROWN,

Judge.
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On May 15tli, 1902, the defendant filed her bill of ex-

ceptions, which is as follows, to wit:

B. M. BEHRENDS,

vs.

ANNA GOLDSTEIN,

Plaintiff,

Defendant.

Bill of Exceptions.

On the Gth day of May. 1899, the plaintiff besjiin this

action to recover the possession of certain real property

described in the complaint, and for damages. A de-

murrer to said complaint having been sustained, on Oc-

tober 30th, 1900, the pl'aintiff filed liis amended com-

plaint in equity to remove clouds from title and be quiet-

ed in the possession of said premises. That afterwards

the cause being at issue upon said amended bill of com-

plaint, answer and replication, it was referred to the

Honorable S. A. Plumbly to take the proofs and report

the same to the Court; and the cause was thereafter,

heard upon the pleadings and proof so taken and re-

ported to the Court by the said referee, and a decree hav-

ing beeni rendered thereon, in favor of the plaintiff, now

on request of the defendant the' said proofs and the ex-

hibits offered in evidence are hereby authenticated and

ordered made a part of the records herein.

Be it further remembered that during the progress of

the trial of the said cause the following proceedings

were had, to wit: i
1 v;
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FIRST EXCEPTION.

The demurrer of the defendant to the original com-

plaint herein, having come on to be heard on the 25th

day of October, 1900, and the Court overruled said de-

murrer, but permitted the plaintiff to amend said com-

plaint, and proceed with the cause as in equity, to which

ruling of the Court the defendant then and there ex-

cepted.

SECOND EXCEPTION.

The plaintiff having filed his amended complaint here-

in, as a bill in equity oui October 30th, 1900, the defend-

ant filed the following motion, to wit:

"Now comes the defendant, by her solicitors, H. H.

Folsom and J. H. Cobb, and appearing herein specially

and for the purposes of this motion only, moves the Court

to strike from and take off the files herein, the pretended

amended complaint and to dismiss this cause, and for

cause shows:

1st. That this is an action brought under the pro-

visions of section 2325-26, of the Eev. Stats, of the U.

S., asi adverse suit; that the original complaint was filed

as a complaint in an action at law, in ejectment, and a

summons at law was issued and served and no other pro-

cess Vv'as ever issued or served herein; that the defend-

ant appeared m obedience to said summons in this court

as a court of law, and has never appeared herein as a

court of equity; that the amended complaint is filed on

the equity side of the court, as a bill in equ!ty and not

as an amendment to the original complaint at law; and

no process in equity has ever issued nor is a subpoena or

any process prayed for.
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2d. Said pretended amendment is not germane tO' the

original complaint, but sets up an entirely new and dif-

ferent cause of action, ami is filed in another and differ-

ent court of jurisdiction, in this; the original complaint

was an action of ejectment on the law side of the court

and the amended bill is a bill of equity to quiet title

chancery side of the court.

3d. The cause of action herein, was not filed in a

court of competent jurisdiction within the time required

by law, in this: The original complaint being an action

in ejectment was filed on the law side of the court, as

an acttiou at law, and this court, as a court of law, had

no jurisdiction of such cause of action alleged; and no

suit was filed in this court as a chancery court, which

alone had jurisdiction, until the filing of said pretended

amendment.

All of which is manifest of record herein.

J. H. COBB and

H. H. P^OLSOM."

Which said motion coming on to be heard was by

the Court overruled and denied; to which rulings of the

Court the defendant then and there excepted.

TUIKD EXCEPTION.

On January lid, li)01, defendant filed a demurrer U)

the amended compkiiut which demurrer shown in the

record herein, and said demurrer afterwards on the

day of , 11)01, came on to be heard before the

Court and was by the Court in all things overruled and

denied, to which ruling of the Court the defendant then

and there duly excepted.
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FOURTH EXCEPTION.

In the course of the trial of this cause plaintiff offered

in evidence the following testimony for the purpose of

proving that Block "C" mentioned in the evidence, was

a Naval Reservation, to wit:

"U. S. S. Mamestown,' 3d Rate,

Sitka, Alaska Territory, May Ttli, 1881.

Lt. Commander C. H. Rockwell, U. S. Navy.

Sir: You will proceed in the steamer 'California' to

the mining settlement of Rockwell with the force de-

tailed under your command to establish a post at that

place.

On your arrival make such arrangements as may be

possible for the comfort of the men of your command,

taking possession of the ground located for a Govern-

ment Reservation.

While at Rockwell you will make every exertion to

preserve order, and will promptly suppress any disturb-

ance among the miners and prevent any conflict between

the white men and Indians.

You will confine your action to cases of direct neces-

sity and will avoid all interference in the private affairs

of citizens.

The Indians camped in front of the village having con-

sented to remove to a location at the mouth of Gold

Creek, you will direct them to do so, giving them a rea-

sonable time.

The territory of Alaska having been declared Indian

Country by act of Congress, you will assist the agent of

the Treasury Department stationed at Rockwell in pre-

venting the introduction and sale of spirituous liquors

at that place.
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AVhile at Rockwell yon will direct the oflScers under

your command to make an accurate survey of the town

plot in conformity with the original locations as shown

by the mining recorder's books.

Make as frequent reports of the condition of affairs

and of your action as circumstances will permit.

Herewith, is furnished you a copy of the notice issued

by myself in relation to the conduct of affairs in Alaska.

Very respectfully,

HENRY GLASS,

Commander, Commanding."

"Military Post, Rockwell, Alaska,

May 29th, 1881.

Commander Henry Glass, U. S. N., Commanding U. S. S.

'Jamestown,' Sitka, Alaska.

Sir: I have to make the following report. In obedience

to your order of the 7th instant I took passage on the

Steamer 'California' with a force of twelve marines, two

petty officers and three officers. The second stean»

launch, under command of Boatswain P. H. Smith, and

containing six petty officers and seamen^ was taken in

tow by the 'California.' This force was detailed under

my command to establish a Military Post at this min-

ing town, for the purpose of maintaining order among

the white miners, preventing collisions among the whi'es

and Indians, assisting the officer of the Treasury Depjirt-

ment in enforcing the laws relating to the Indian coun-

try, making surveys and i)erforming any duties ren-

dered necessary in the preservation of order.

A Gatling gun with throe thousand rounds of an.muni-

tion was taken with the detachment, as well as provi-
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sions and other stores for two months. Six hours after

loavinj? Sitka, while the/California' was in Peril Straits,

the weather beinj? very stormy, I directed that the steam

launch should be cast off. She souj^ht a secure Inrln^r

and when the wind moderated came on arrivinj; at this

post on the 14th instant. On the 13th, Wm. H. Oliver,

a private marine deserted, and, I think, left on the

Steamer 'California.'

On our arrival at this place the weather was very bad,

and as there was no shelter for the men and stores, I

hired a house near the beach, in which to place the men,

stores, arms) and ammunition, until I could provide suit-

able quarters for my command on the land reserved by

3'ou for Government purposes. This house I rented for

(|3) three dollars a day. I also rented small log cabin

for the sailors to occupy, and in which to keep our tools,

near the Government Reservation. The larjfe house

near the landing had no floor or door, and the crevices

between the logs were all open. I caused a temporary

floor to be laid, caulked the crevices with moss, and

landed all our stores and men on the 12th inst., and

hoisted the flag, established a sentry, and made the men
as comfortable as possible. The officers were permitted

by the courtesy of Mr. George E. Pilz, to occupy a small

log cabin near the marines' quarters. On the morning

of the 13th, Master G. C. Hanus proceeded to lay out the

lines, and to accurately stake the Government Reserva-

tion, while the rest of the available men of the detach-

ment began to clear the ground for building temporary

quarters. This ground, situated on the highest part of

the ridge on the right of the town, was much encum-
bered by fallen and standing trees, undergrowth and
brush, and as the w^eather was rainy and disagreeable,
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the labor was severe aud trying^. Officers and men work-

ed cheerfully and with entimsiafsm, and before night, we

liad the sills of a building- laid of the size of sixteen by

thirty feet. The next day a small cabin for the shelter

of the officers and instruments was begun of the size of

twelve by twenty feet. The weather continued very dis-

agreeable and stormy unrtil the 24th, since which time

it has been very fine. On the 21st, the officers and

marines moved to the new quarters, which, altho' not

entirely finished, were in a condition for occupancy. The

tent of this ship was then erected, with a log foundation,

board floor and sides, for the bluejiackets, and a small

log house was built adjoining this, for a kitchen. The

house rented for the marines was occupied ten days, the

log cabin for the other men fourteen days. The total

expense for rent will therefore be thirty-five dollars

(|35). The detachment is now c*omfortably housed, a

portion of the ground is cleared, stumps removed, etc.,

and everything is in order. The post is on elevated

ground which commands a view of the white town, as

well as the Indian settlement.

In obedience to your order Master G. C Han us, as-

sisted by Past Assistant Surgeon D. O. Lewis, has made

a survey lof the town location, extending his work be-

yond any locations yet made, and as far as the nature of

the ground would permit. A copy of the plot will be

forwarded to you as soon as it is finished, and one will

also be furnished to the District Recorder. The survey

has been made in such manner as to effect as few people

as possible. ^Nlost of those affected have cheerfully com-

plied with the rectified lines but some few have removed

some of our stakes, and have endeavored to embarrass

the work in ofcher ways. Nearly all the locators, how-
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ever, express great sntisfaction at the work being done.

The Indians campc d in front of the town, have, in

obedience to your order, been directed to remove to the

mouth of Gold Creek, and nearly all have done so. When

all have moved I will pay the indemnity money raised

by the white men as ground damages.

Upon my arrival here, 1 found that the lawless ele-

ment in the camp, which is mostly composed of foreign-

ers, liad raised some excitement in reference to your or-

der of May 2d, and had informed thei more ignorant por-

tion of the community (a number of whom can neither

read nor write), that "Martial Law'- was declared; that

it meant unlimited power of the Naval Officers to seize

imprison, punish any person, and generally had inflamed

the worsit part of public sentiment into an antagonism

against law and order, and all its representatives. Their

action finally took the form of a document which they

called a petition in which, as I have been informed, they

recited various grievances against yourself and other of-

ficers, and in which, if the reports given me are true, they

made allegations against officers and their action in this

territory, which are distinctly false. I have been unable

to procure a copy of this paper, but I have not been

able to hear of the name of any men of character beinv

signed to it. I have since heard that two papers of this

nature have been signed and sent to Washington. As I

have been on duty in this territory nearly two years, and

am intimately acquainted with every official act per-

formed here by the Commander of the 'Jamestown' and

the other officers, and as I know the history of this min-

ing camp and its inhabitants very well, I can say that

this action is doubtless founded on malevolence, and a

desire to remain unrestricted in unlawful acts. I have
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been informed that this element of the people here has

boasted that there was no law in Alaska, and that no

one could restrain them in anything they '^hose to do.

The better portion of the community expressed to me

great indignation in reference to this action on the part

of these people, and expressed a desire to get up a coun-

ter-statement, I have not troubled myself in the matter,

and only mention it in this letter as having a bearing

upon the poissible action of these people in reference to

my duties here.

A number of persons here have applied to me in refer-

ence to their private disputes about town lots and other

matters. I have, in each case, explained that I had no

concern in their private affairs but should repress vio-

lence, and arrest those committing assaults or other

violent outrages and send them to Sitka, for your dis-

position. The health of the officers and men of the de-

tachment remains good. As many of the people of the

town came to Dr. Lewis for treatment for diseases

caused by drinking impure water, I posted a notice in

the town on the 24th instant, warning the people against

drinking such water, and showing them how to improve

it, if unable to procure any other.

I have the honor to be,

Very respectfully,

Your obedient servant,

C. H. ROCKWELL.
Lt. Gomdr. U. S. N., Conidg. Post.

U. S. S. 'Jamestown,' 3d Rate,

Sitka, Alaska Territory, June 6th, 1881.

Hon. Wra. H. Hunt, Sec'ty of the Navy.

Sir: I have the honor to submit the usual monthly re-

port of the condition of affaiis on this station.
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The Indiaus are everywhere quiet, and show no dis-

position to give trouble in any part of the territory.

Since the establishment of the military' post at the min-

ing camp of Kockwell, as reported in my letter No. 13

of May, is now anticipated. The numbers of the miners

and Indians there having largely increased, I do not con-

sider it advisable to abandon the military post before the

arrival of the U. S. S. 'Wachusett,' I enclose a report from

Lt. Commander C. H. Rockwell, on the condition of af-

fairs at the mine's, and also the plan of the quarters

erected under his direction.

In consequence of a large number of foreigners hav-

ing been attracted to the mines, I have, in order to avoid

future disputes as to ownership of property, published

a notice to all residents stating the law in regard to the

entry or location of public lands, a copy of which T en-

close herewith.

On the 16th ult., in accordance with a request from

Mr. M. Ball, Collector of Customs at Sitka, an officer

with a squad of marines was sent on shore to assist in

making a search for liquor supposed to have been

ibrought into Sitka in violation of law. I enclose Col-

lector BelPs letter detailin'g the result of the search.

Collector Ball has long been anxious to discover the

means by which the law was in many instances evaded,

and after several conversations with me, since my ac-

tion in isending out of the territory for trial, persons en-

gaged in illicit distillation of spirits, had before the ar-

rival of the last mail steamer, made a request for •?.

force of marines to assist him in making a search of cer-

tain premises in Sitka, which force I placed at his dis-

posal soon after the departure of the steamer. Al-
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though the CoMeetor was, as he states, not able to find

any large amount of liquor, the result of his action will

be beneficial on this community.

After my dispatch No. 14 of May 9th was written, a

Sitka Indian, confined in the guard-house ashore await-

ing investigation on a charge of attempting to murder

his wife for infidelity, committed suicide; it is supposed

to escape punishment. Since, in accordance with In-

dian custom, the man who caused the trouble, and who

in this case caused the arrest to be made, was responsible

for the death of the suicide, in order to avoid a feud be-

tween the families of the two men, and the tribes to

which they belong, such as have often occurred in

Alaska, lasting many years, 1 caused a meeting of the

families concerned to be held in my presence, when an

agreement was made to settle the feud by payment for

the supposed injury. In this way the commission of a

murder was avoided, which would otherwise have re-

sulted from the Alaskan custom of "getting even" in

some manner in case of injuries.

On May 29th, an Indian from the village of Hootz-Na-

Hoo came on board and reported his escape from confine-

ment in that village, where he had been denounced as a

witch by the native medicine-man, and held a prisoner

to be burned alive in case of the death of one of tht,

tribe, the wife of one of the leading men. As this wa&

the first authentic case of killing of a supposed witch,

that had been brouglit to my notice, I decided to punish

the persons attempting such a crime and at once sent

a boat expedition, under Lieutenant E. P. Mcriellan, Ti>

Hootz-Na-Hoo to arrest the medicine man, and the lead-

ing men of the village, and bring them here for investiga-

tion and the punishment of the guilty parties. Mr. Mc-
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Olellan returned, after an absence of not quite two days,

briuging the two chiefs of the Hootz-Na-Hoos, the medi-

cine-man having left th^ village some days before for

the Ohilcat country. After a full investigation, I pun-

ished one of the chiefs by fine and imprisonment, and

will endeavor to secure the medicine-man through the

other chief.

It Is hoped that the prompt arrest and punisihment or

the offenders will prevent a similar attempt hereafter.

Certainly every effort should be made to prevent in

future the wanton destruction of life which has taken

place in Alaska in obedience to the dictates of so base n

supersitition as a belief in witchcraft.

James Hollyood, a naturalized citizen, returned to

Sitka on May 29th from the Yakutat country after an

absence of nearly a year on a prospecting voyage to the

northwest coast. He reports the loss of a small schoo-

ner, called the 'Gold Hunter,' in which he sailed from

Sitka after the two white men composing his crew had

been murdered by an Indian near Behring's Bay. The In-

dians are reported as generally friendly, the murder hav-

ing been committed solely for plunder. Hollyood states

that the chiefs in the Yakutat country are well dis-

posed, and that they would gladly surrender the mur-

derer to any vessel visiting that part of the coast, but as

it is too long and too exposed a passage to attempt with

one of the steam launches of the 'Jamestown,' I will

take no action in the matter until the arrival at Sitka

of the U. S. S. 'Wachusett,' when I will inform Com-

mander Lull of all of the facts in the case.

Since my last report, a home and industrial school for

Indian boys has been established at Sitka, under the
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auspices of the Presbyteriau Board of Missions of New
York. One of the Croverument buildings was designated

by the Treasury Department for this use, but as the

building was very much out of repair some of the men
of this ship under the direction of Lieutenant F. M.

Symonds, have been employed in putting it in order for

occupancy, the Board of Missions paying for the ma-

terial used.

The building is' now in good order, and is occupied at

present by twenty boys from Sitka, selected from the

Indian school for their intelligence and good conduct.

This number will be in<!reased from time to time by

boys from the other tribes of Alaska. The boys are

neatly uniformed and supported as yet by the Board of

Missions, and a system of regulations for s'chool and

work established.

It is intended to educate the boys thoroughly and as

far as practicable, teach them trades in order that they

may become in turn teacher® among the different tribes.

In this way a wide spread influence will be established

among the Indians, and much good may be accomplished

in an inexpensive manner, as it is intended to gradually

make the school as nearly self-supporting as possible.

I have given to this enterprise all the assistance in my

power, as I am convinced of its great future usefulness.

The Indians of Alaska are always quiet and well dis-

posed, when not under thf influence of liquor, and those

I have come in contact with show strong desire for in-

struction and improvement. The establishment of this

school at Sitka, wlien Indians can be taught trades at

the same time that they receive instruction in English

branches, will, in my opinion, be of more service to the
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tribes at large than if even a greater number of hoyn

were sent out of the territory for the same instruction,

as here in Sitka the improvement of the boys from day

to (lay will be seen in and appreciated by those older

than themselves, and will more immediately affect the

habits and customs of the Indians.

I am sjlad to report a continued improvement in the

appearance and habits of the Sitka Indians in conse-

quence of the system of control and discipline T have es-

tablished, all the Indians now recoirnizing its benefits.

One of the consequences of the policy adopted towards

the Indians here is the breakinij up of the communal sys-

tem of living, practiced by all the Indians in Alaska.

This is evidenced, by the number of small houses that

have been built by the Indians since March. There are

now in the village, finished, or in course of construction,

seven houses all smaller than the older ones, each new

house being evidently intended for a single family, a

condition of affairs which I am informed, did not exist in

former years.

The hen 1th of the officers and men of the ship con-

tinues excellent as previously reported.

Very respectfully,

Your obedient servant,

HENKY GLASS,

Commander Com'dg."

"U. S. S. Tinta,' 4th Rate.

Juneau, Alaska, Sept. 29 1884.

Sir: I respectfully request instructions regarding the

following property which I have reason to believe be-

longs to the Navy Department; namely, three houses and

a small land reservation at this place.
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No record of any kind relating to this property was
turned over to me when I assumed command of the

'Pluta,' but referring to a letter signed by Commander
Glass, commanding U. S. S. 'Jamestown,' and dated

June 6, 1881, which I find is a Congressional document of

date February 24, 1882, which refers to a report of the

construction and first occupancy of these buildings by

Lieut. Rockwell. I believe they have been occupied

every winter by a small force from the vessel of war

stationed in these waters.

On my arrival yesterday at Juneau, I find the build-

ings occupied as follows, the one used as 'Officers' Quar-

ters' by Mr. States, the U. S. Commissioner to Juneau,

who came up with the new Government; the 'Barracks'

is used as a lock-up or jail, the third one is used by Mr.

States as a courtroom.

I was unable to learn, on inquiry, that these buildings

wei-e left in the particular charge of any person, and the

deputy collector, upon his arrival last June, obtained

possess-ion of the keys aud assumed' charge, and has late-

ly allowed them to be used as noted.

In section 10 of the Organic Act establishing the Dis-

trict, it is directed that the U. S. Marshal assume charge

of all public buildings unless required for the customs

service or military purposes.

I have informed the Governor and marshal that while

I am willing to concede the occupancy of the building!

as at present, I hold them as still belonging to the Nav>,

and if the necessities of the future require it they must

be vacated for naval (military) purposes.

In the absence of any instructions whatever regarding
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the change from military to nvil rule, will you pleaw

give such as you deem necefi>s» 'y in the ease.

Very respectfully,

H. E. NICHOLS,

Lieut Con?dr. U. S. N., Comdg. Tinta.'

Hon. W. E. Chandler, S"c'y of the Navy. Washington,

D. C."

"Was»hington, December 13th, 1884.

Sir: The department has to acknowledge the receipt

of your letters of September 20th and 29th, 1884, request-

ing instructions concerning the custody and control of

buildings and premises in Alaska, heretofore occupied

for purposes connected W'ith the naval service.

The 10th section of the act of May 17, 1884, 'providing

a civil Government for Alaska,' invests the U. S. Mar-

shal appointed under that act with the sole official cus-

tody of the jail in the town of Sitka, such jail to be used

as a prison for the purposes of the civil Grovernment.

The general court-martial prisoners, referred to in

your letter of September 20th, having smce been re-

leased by the order of the department, you v^ill, if you

have not already not done so, turn over to the marshal

the custody of the jail and of the prisoner whose safe-

keeping pertains to the civil authorities.

Should circumstances render it necessary for you to

have a place of confinement for naval prisoners, you will,

until otherwise instructed, effect such temporary ar-

rangement with the IT. S. Mashal as may be practicable

to enable you to use a portion of the jail for that purpose.

deferring to your letter of September 29, concerning

three houses and a small land reservation at Juneau,

Alaska, which you have reason to believe belongs to the

Navy Department, but which are now occupied by the
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civ*l authorities, to whom you have given notice that

sui-h occupation is subject to the right of this department

t^rf take possession thereof when needed for naval (mili-

tary) purposes, you are inform-ed that your action is ap'

proved.

Very respectfully,

WM. E. CHANDLER,
Secretary of the Navy.

Lieutenant Commander, Henry E. Nichols, U. S. N., Com-

manding U. S. S. Tinta/ Sitka, Alaska."

"U. S. S. Tinta,' 4th Rate,

Juneau, Alaska, Oct. 22, 1885.

Sir: Referring to my letter No. 5, of September 29,

1884, and the Department's reply dated Dec. 13, 1884,

I would respectfully recommend that the land reserva-

tion and the three buildings thereon, in Juneau, and

noted in the above-mentioned letters, be turned over to

the civil Government.

The buildings are still occupied as then noted. They

are in need of considerable repairs, which I have no

means of making. ^

A military company is being organized here, and I can-

not forsee any contingency when the buildings, or land,

will be needed for naval occupation; both are needed by

the civil authorities, and for that reason I make this

recommendation.

Very respectfully,

H. E. NICHOLS,

Lt. Comd'r Comdg. 'Pinta,' and Sen. Off, Pres't.

Hon Wra. C. Whitney, Sec'y of the Navy, Washington,

D. C."
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"Washington, December 26, 1885.

Sir: The department is in receipt of your letter of the

22d of October last, recommending that the land reserva-

tion and the thre^ buildings thereon at Juneau, Alaska,

belonging to the department, be turned over to the civil

Government.

By your report of September 29, 1884. it appeared that

on your arrival at Juneau, you found said buildings in

use and occupation as follows, viz., one as a residence

by Mr. States, the U. S. Commissioner; one as a iock-up

or jail, and the third used by Mr. States as a courtroom.

According to your present report, the same occupation

and for the same purposes still continues, and there is no

probability that the buildings or either of them, will be

needed for naval purposes.

Under these circumstances and so long a® the civil

authorities continue in possession, the department is of

opinion that no action on your part is necessary either

for the puii>ose of causing repairs to be made upon the

buildings or for the purpose of making a formal transfer

of the same to the authorities who are at liberty to make

such repairs thereon as they may deem proper.

Mr. States, the U. S. Commissioner, having addressed

this department upon the subject of reimbursing him

for repairs upon the building occupied by him as a resi-

dence at Juneau, the department's reply is herewith en-

closed, and you will please cause the same to be delivered

to Mr. States.

Very respectfully,

D. B. HARMONY,
Acting Secretary of the Navy.

Lieutenant Commander, H. E. Nichols, U. S. N., Com-

manding U. S. S. 'Pinta,' Juneau, Alaska."
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"Washingtoni, December 26, 1885.

Sir: The department is in receipt of your communica-

tion of tlie 22d ultimo, relating to the outlay made by

you in repairing a building heretofore erected for naval

purposes at Juneau, Alaska, in order to fit thei same for

occupation of yourself and family such outlay amounting

to about 1700.

In reply to your request for reimbursement in case you

shall be required to surrender possession of the premises

referred to, I have to inform you that, so far as this de-

partment is concerned, all expenditures heretofore or

which may hereafter be made by you upon said premises

are to be considered as made at your own risk.

Very respectfully,

D. B. HARMONY,
Acting Secretary of the Navy.

Henry States, Esq., U. S. Commissioner, Juneau, Alas-

ka." :"^ri

To which said evidence the defendant objected:

1st. Because hearsay.

2d. Because incompetent, irrelevant and immaterial

for the reason that it does not tend to show any Govern-

ment Eeserv^ation on Block "C" since a reservation of

public lands can only be made by act of Congress, or

proclamation of the President, and the said evidence was

wholly insufficient to show any reservation of said Block

"C," but the Court overruled said objection, and admitte<l

.said correspondence in evidence of the cause, which rul-

ing of the Court the defendant then and there excepted.
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FIFTTT EXCEPTION.

The plaintiff offered in evidence the testimony of Oscnr

l'\)ote, which was in substance, that on the 6t]i day of

May, 1S99, lie filed in the land office at Sditka, Alaska, on

behalf of the plaimtill' herein, an adverse claim against

ihe' issuance- of the patent of the defendant for the "Bo-

nanza" Lode Claim, which said tesiimony the defendant

objected, because not the best evidence, and because it

wais a conclusion of the witness that the paper he filed

••onstituted an adverse claim in law under the statute,

but the Court overruled said objection and admitted said

testimony in evidence in the case, to which ruling; of the

Court the defendant then and there excepted.

SIXTH EXCEPTION.

At the trial of the cause the plaintiff ofl'ered in evi-

dence the followiui:? certified copies from the records of

the Juneau Eecordinfj: District, Alaska:

"Know all men by these presents that I, Lieut. Comdr.

H. E. Ni(;hols, U. S. Navy, Ccmid. U. S. S. 'Pinta,' and

Senior Naval Officer in Alaska, for the purpose of mort=

fully describing and defining the boundaries of a cer-

tain piece or parcel of land designated and described and

reserved by Comdr. Henry Glass, U. S. N., Senior Naval

Officer, on May 2d, 1S81, as follows: The whole embrac-

ing Lots 1, 2 and 3 in Block 7, and land adjoining to low-

water mark is reserved for garrison purposes.'

The said parcel originally reserved by said Comdr

Henry Glass being more fully described as follows, to

v^it:
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All of Block 7, except Lo>ts 4, 5 and 6, and all of Block

'C in town of Juneau, Alaska, as it appears on the plat

of survey made by blaster G. V. Llanus, U. S. N., and ac-

cepted by tlie minors aud citizens of RockAvelJ, now Ju
neau City, Alaska,

The said above-described parcel of laud is reserved by
the U. S. Navy for t\w U. 8. Government for Garrison

and Military purposes.

Juneau, May 23, 1885.

H. E. Nicnoi.a
Lieut. Comdr. U. S. N., Comd. U. S. S. 'Pinta,' and Senior

Nav. Off. in Alaska."

[Endorsed as follows]:

"District of Alaska,

Juneau Recording' District.

ss.

I here'by certify that the foregoing- instrument was. re-

ceived for record, and was duly recorded on the 23d day

of May, 1885, at o'clock in the ^nooii, in

Book , at page of the records of the said

Recording District.

FJENllY STATES,

V. S. Commissioner, Ex-ofti»'io Ilecorder.

United Slates of America, "

I

District of Alaska, -l ss.

Division No. 1. L \

I, Hiram IT. Folsom, U. S. Commissioner in and for the

precinct of Juneau Recording!: Distri'-t, do hereby certify

Ihat T have compared the foregoing co])y with the origi-
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njil thereof, as the iuiiiie appears of record in my office,

and tlial the said eojfy. or transeripl, i*^ a true and cor-

rect copy of tlie said orit^inal r<'Cord, to«^ether with all

cndorsemenilK relating;: thereto, and of tlie whole thereof,

as the same appears of record in my said office.

Da;ted (his 14th day of March, 1902, at Jimeau, Alaska.

'•'Know all men by these presents that I, Lieut. Oomdr.

II. E. Nichols. U. t5. Navy, Comdg. U. S. 8. Tint a.' and

Senior Naval Ollficer in Alaska, for the purpose of more

fully deiscribiTii>' the U. S. military reservation and build-

ing thereon in the town of Juneau, designated, described

in the to^^ n records and reser\'ed by Comdr. Henry Glass,

U. S. N., Senior Naval Officer, on May 2, 1881, and have

fully described by Lieut. Comdr. H. E. Nichols, U. S. N..

Senior Naval Officer, on May 23, 1883, give notice as fol-

lows, tlint the three buildings erected thereon are the

property of the United States, through the Navy Depart-

ment; that they were erected by the U. S. Navy in 1881,

and thereafter occuijied by the U. S. Navy forces in

Alaska, until 1884, when the civil government were per-

mitted to use them temporarily for Government pur-

poses; a full description of tliese buildings was filed at

the Navy Department in a report by Comdr. Glass, U. S.

N., in June, 1885, and by Lieut. Comdr. Nichols, U. S. N..

in a report to the Secretary of the Navy, dated Sept. 29th,

1884.

Juneau, Alaska, Oct. lOth, 1885.

H. E. NICHOLS,
Lieut. Comdr. U. S. N., Comd. U. S. S. Tinta,' Sen: Naval

Officer in Alaska.
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Filed for record Oct. lOtb, 1885. Recorded Oct. 21st

1885. i

HENRY STATES,

District Recorder.

District of Alaska,
i

United States, J

I, H. H. Polsom, U. S. Commissioner for Alaska, and

Recorder for Juuean Recordino- District, hereby certify

that the above is a lull, true and correct copy of the

notice as set forth, as tlie same appears in the records of

my office, in Book , at paa,e 45, thereof, March 25,

1901.
i

H. H. FOLSOM,

U. S. Commissioner at Junenu, Alaska.''

To which said evidence the defendant o])jected:

1st. Pecause the execution of said instruments had

not been proved, and that not being instruments au-

thorized or required by law to be recorded, certified,

copied, did not dispense with such proof of execution.

2d. Because incompetent, irrelevant and immaterial;

said H. E. Nichols not havinj; anv authority in law to re-

serve lands for the use of the Oovernment.

SEVENTH EXCEPTION.

On the trial of the above-entitled cau«e, plaintiff

offered in evidence the testimony of Thos. Smith, which

was as follows:

"Q. From j-our observation, how do yon regard the

'Bonanza' Claim as a mining proi>erty?
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A. I don't re<»ar(l it aw a iiiiiiiiig property at all, I

would not locate it to-day as a mininir (-lairn if it was a

public domain. I have seen nnuli better prospects tban

that and wouldn't locate them, in this district,"

To which said testimony the defendant objected, be-

cause incompetent, as callini^ for an opinion of the wit-

ness, and the witness not qualifie«l as an exj>ert or shown

any knowledj»e of the business of mining, or to have any

knowledge of the ''Bonanza" Lode Claim, but the Court

overruled said objection and permitted said testimony to

go in evidence of the case, to which ruling of the Court

the defendant then and there excepted,

EIGHTH EXCEPTION,

On the trial of the above-entitled cause, plaintiff

offered in evidence certified copies in causes Nos. 170, 172

and 174, entitled, respectively, United States vs Wm
Henning, United States vs. A. Ware, ari the United

States vs, Mrs. H, E, Heffner; which said copies are as

follows, to wit!

''/>« the District Court of the United i^tates, District of

A laska.

THE UNITED STATES "

vs. > No. 170.

WILLIAM HENNING.

Complaint.

The plainitiff, the United States of America, by Whit

M. Grant, United States Attorney for th(^ District of
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Alaska, shows to the Court that it is the absolute owner

]u fee of the whole of wiiat is laiowu as Block 'C and 7,

except Lots 4, 5 and 6, marked 'Rest^rv-aition' on the

orio:inal Hanus survey of the town of RockAvell, now Ju-

neau. Alaska, and is entitled to the immediate posses-

sion thei*eof, and the defendant, ^A'illiani Heuning",

wrongfully withholds possession of the same, or a pai"^

thereof, from plaintiff, to its damace in the sum of one

hundred dollars.

Thait it acquired the title to, and possession of, the

whole of Alaska by treaty and purchase from Russia in

1807, and has made improvements upon the above-de

scribed property as a reservation for its own use.

That defendant now occupies a part of said reserva-

tion with a house, and claims to own the sam,-.

Wherefore, plainitiffs asks judgment for the possession

of said pror)et'ty and for one hundred dollai-s' damaiges,

and for the costs of this suit.

WHTT M. GRANT,
United States Attorney, for Plaintiff.

Unifted States, ^

District of Alaska,
J

I, Whit M. Grant, on oath say : That I am United States

Attorney for Alaska; thatt I have read the foreiioinii com-

plaint, and the allegations thei\»of are true, as 1 verily

believe. WHIT M. (JRANT.

Su'bscribed and swcn-n to by Whit M. fiia.Tit bcfoTc me,

thisj 4tth day of April, 1889.

H. E. nAYDEN,
Clerk."
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"At the May term of the Dmtrict Court of the United

States of America, for the District of Alafika, held

at Sitka on the 12th day of Seplomber, 1890.

THE UNITED STATES
^

vs. f^o. 170.

WTT.TJAM HENNING. .

Decree.

Tt appearinci: to the Court thaft the summon!? issued in

thiis cause has been duly and personally served as re-

quired by law, and that for failure to appear and answer

as required by law. the default of the defendant was en-

tered on July 24th, 1899. It is now ordered that said de-

fault be confirmed, and on like motion this cause coming

on to be heard, and the Court having heard the evidence

and being fully advised in tlie premises, it is ordered and

adjudged that the plaintiff have and recover of and from

the defendant the possession of the property in dispute,

to wit, all of Block 'C and 7, except Lots 4, 5 and 6, of

The original Hanus survey of the town of I^ockwell, now

Juneau, marked 'Reservation.' It is further ordered and

adjudged that a writ of possession issue, cmsting the de-

fendant from the possession thereof, and that the plain-

liff recover of and from the defendant its costs herein,

taxed at |18.95, and that execution issue therefor.

JOHN H. KEATLEY,

District Judce.-'
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•'/» the United States District Court, in and for the District

of Alaska.

THE IGNITED STATES^

vs.

WILLIAM' HENNINO. J

Writ of Possession.

The President of the United States of Americn, to the

Marshal of the District of Alaska:

Yon are hereby comraanded that of the jzoods and

chattels of William Hennini;, in yonr District, you cause

to be made the snm of eiflchteen and 0.5-100 dollars, to-

gether with the costs of this writ, or if sufficient personal

property cannot be found, then out of any real property

belonG:in.s: to him, of which he was seised on September

12, 1889, or afterwards, to satisfy a judsjment lately ren-

dered in the District Court of the Tinited States for the

District of Alaska, apjainst said William Hennin<i', for the

possession of property hereinafter described, as well as

for the costs and charsjes in and about that suit ex-

pended which the United States had sustained, whereof

said VS'illiam TTennins: was convicted, as appear^ of rec

ord.

You are further commanded 1o oust said AVilliam

Henninp^, and all persons claimiuii- by, throntrh or under

him, from the possession of Block *(" aud 7, except Lots

4, 5 and 6, marked 'Reservation,' as appeal's by Hanus
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survey of the town of KocUsvell, now Jnneau, Alaska,

and from any and all parts, thereof, and place the plain-

tiff and its custodian, the collector of customs for the

District of Alaska, or his repre.sentati\e, in the posses-

sion thereof, as provided by the j'idj>mei't rendered in

said court on September 12, 1889, in a suit in ej.^ctiiient

therein, between the United States, ns plaintifl", and said

William Henminsf, defendant.

And have yon that money with this writ, with your

doing's thereon, before the Jud^e of said court, within

sixty days from the date hereof, to satisfy this judpuent

rendered as aforesaid.

Witness, the Honorable JOHN H. KEATLEY, Ju('ge

«)f said District Court, at Sitka, in said District, this 1st

day of October, 1889.

HENRY E. HAYDEN,
Clerk.

WHIT M. GRANT,

United States Attorney, for Plaintiff.

United States, 1
'

J>

ss.

District of Alaska. J

I hereby certify and return that the within writ of pos-

session came into my hands for service on the 13th day

of October, 1889, and that on the 27th day of November,

1899, I evicted the within-named William Hennino', de-

fendant, and delivered the possession of the said prem-

ises into the hands of the collector of customs for the

District of Alaska; also that T hereby return the same:
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no property exempt from execution conld be found upon

which levy could be made.

ORVIT.LE T. PORTER,

United States Marshal.

By Max Endleman,

Deputy.

Custom-House, Juneau, Alaska,

Collector's Oflice, Nov. 27th, 1889.

Received of Max Endleman, Der.>uty V. S. Marshal, one

cabin, situated in Block '72' of the town of Jimeau,

Alaska, formerly in the possession of William ITenning.

C. S. BLACKETT,

Deputv Collector.

United States of America,

District of Alaska^
'•}

T, W. J. Hills, clerk of the United States District Court

for the District of Alaska, Division N.o 1, do hereby cer-

tify that I have c^)mpared the fore.G;oini;- and attached

coi)ies of the complaint, decree, writ of posisession with

marshal's return endorsed thereon, in en use No. 170,

United States vs. William HenniuQ, and that the" forearo-

inu and attached copies are true and correct copie-^ of

oricfinals thereof, on file and of record in my office, and

of the whole thereof.

Witness my hand and s^'al, this 2ith dav of Tune, 1901,

W. J. HILLS,

(^lerk of the United States Distrift Court for District of

Alaska, Division No. 1.

By J. C. Gibson,

Deputy."
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'^In the District (Jourt of the United States, District of

Alaska.

THE UNITED STATES^

vs.
f>

Xo. 172.

A. WAIR. J

Complaint.

The plaintiff, the Uuited States of America, by Whit

M. Grant, United States Atftorney for the District of

Alaska, shows to the Court that it is the absolute owner

in fee of the whole of w^hat is known as Block 'C and 7,

except Lots 4, 5 and 6, marked 'Reservation' on the origi-

Tial Hanns survey of the town of Rockwell, now Juneau,

Alaska, and is entitled to the immediate possession there-

of, and the defendant, A. Wair. wronarfully withholds

possession of the same, or a parr thereof, from plaintiff,

to its damag:e in the sum of one hundred dollars.

That it acquired the title and possession of the whole

of Alaska by treaty and purchase from Russia in 1867,

and has made improvements upon the above-descrilied

property as a reservation for its own use.

That defendant now occupies a part of said reserva-

tion with a house, and claims to owni the same.

Wherefore, plaintiff asks judgment for the possession

of said property, and for one hundred dollars' damages,

.and for the costs of this' suit.

WHIT M.GRANT,

, ; United States Attorney, for Plaintiff.
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United States,
^

District of Alaska. J

I, Whit ^\. Grant, on oath say: That T am United

States Attorney for Alaska; that 1 have read the fore-

going complaint, and the allegations thereof are trne, as

T verily believe.

WHIT M. GKANT.

Subscribed and sworn to by Whit ^l. Grant before me,

this 4th day of April, 1889.

H. E. HAYDEN,
Clerk."

'^\t the May term of the District Conit of the United

States of America for the District of Alaska, held

at Sitka on the 12th day of September, 1889.

THE IGNITED STATES
^

vs. >

A. WAIR. • J

Decree.

It appearing to the Oonrt that the siinii>:' ';!s issued in

1his cause has been duly and y>ersonally served as re

quired by law, and that for failure to appear and answer

as recjuired by law, the default of I he defendant was en-

tered on July 24th, 1889, it ivs iioav, on motion of Whit ^f.

Grant, United States Attorney, ordered that said dofault

be confirmed, and on like motion this cause coming to be

heard, and the Coui*t haviu'i- heard the evidence and be-
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ing- fully advised in the premises, it is ordered and ad-

judged that the phiintiff have and recover of and from

the defendant the possession of the propertv in dispute,

to wit, all of Block V/ and 7, except T.otis 4, 5 and of

the original Ffanus survey of the town of Rockwell, now

Juneau, marked 'Reservation.'

It is further ordered and adjudijed that a writ of pos-

session issue, ousting the defendant from the possession

of said premises and restoring the plaintifl to the posises-

sion thereof, and that the plaintiff recover of and from

the defendant its costs herein, taxed at $1S.95, and that

execution issue therefor.

JOHN H. KEATLEY,
District Judge.-'

"In the I'nitcd States District Court, in and for the District

of Alaska.

THE IGNITED STATES"

vs. Y

A. WAIR.

Writ of Possession.

The President of the United States of Anicrica, to the

Marshal of the District of Alaska:

You are hereby commanded that of the goods and

chattels of A. Wair, in your District, vou cause to be

made the sum of eighteen and 95-1.00 dollars, together

with the costs of this writ, or if sufficient personal proi>-

erty cannot be found, then ont of any real property be-

longing to him, of which he was seised on September 12,
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1889, or afterwards, to satisfy a judgment lately ren-

dered in the District Court of the TJnited States for the

i)istrict of Alaska, against A. Wair, for the possession of

property hereinafter described, as Avell as for tlie cost

and charges in and about that suit expended which the

TJnited States has sustained, whereof the said A. Wair

was convicted, as appears cf record.

You are further commanded to oust said A. Wair, and

all persous claiming by, through or under him, from the

possession of Block 'C and 7, except Lots 4, 5 and G,

markecl Mveservation,' as appears by T-Ianus survey of the

town of Rockwell, now Juneau, A1a->kn, and from any

and all parts thereof, and place the plaintiff and its cus-

todian, the collector of customs for the District of Alaska,

or his representative, in the possession thereof, as pro-

vided by the judgment rendered in said court on Septem-

ber 12, 1S89. in a suit in ejectment therein, between the

United States, as plaintiff, and A. Wair, defendant.

And have you that money with this writ, with your

doings thereon, before the Judge of said court, within

sixty days from the date hereof, to satisfy this judgment

rendered ais aforesaid.

Witness, the Honorable JOHN II. Kl<]ATLEY, Judge

of said District Court, at Sitka, in said District, thi'^ 1st

day of Octoiber, 1889.

HENUY E. UAYDEN,
Clerk.

WHIT M. GRANT,

United States Attorney, for Plaintiff.
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Marshals Return.

United Statos,
^

District of Alaska. J

T hereby certify and return that tIiv within wriv of pos-

session came into my hands for service on the 13th day

of October, 1889, and that on the 27th day of November,

1889, I evicted the within-named A. Wair. defendant,

and delivered the possession of the said premises into

the hands of the collector of cnstoms for tlie District of

Alaska. Also that I hereby return the same; no prop-

erty could be found upon which levy could be made.

OUVILTE T. PORTER,

United States Marshal.

By Max Endleman,

Deputy.

Custom-House, Juneau, Alaska,

Collector's Office, Nov. 26th, 18S9.

Received of Max Endleman, Deputy United States

Marshal, one ca,bin, in Block 'C of the town of Juneau,

Alaska, formerly in the possession of A AVair.

0. S BLAOKETT,

Deputy Collector.

United States of America,

District of Alaska.

I, W. J. Hills, clerk of the United States District Court
for the District of Alaska, Division No. 1, do hereby cer-

tify that I have compared the foregoing and attached
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cojjies of the complaint, decree, writ of possession witl«

inarshal's return endorsed thereon, in cause No. 172,

United States vs. A. Wair, and that th(» foregoinu" and

attached copies are true and correct copies of oriqrinals

thereof, on file and of record in my office, and of the

uhole thereof.

Witness my hand and seal this day of June, 1001.

W. J. TIILLS,

('\evk of the United States District Court for District of

Alaska, Division No. 1.

By J. C. Gibson,

Deputy."

"In the District Court of the United ^^tates, District of

Alaska.

THE IGNITED STATES ^

vs.

yjvs. H. E. HEFFNET^.

Complaint.

The plaintiff, the United States of America, hv Whit

M. Orant, United States Attorney for the District of

Alaska, shows tO' the Court that it i«! tlie absolute owner

in fee of fhe whole of what is known as r?lock 'C and 7.

^^xcept Lots 4, 5 and G, marked 'Re.servntion' on the or"' 2:1-

nal Hanus survey of the town of TJockv-ell, now Juneau,

\laska, iind is entitled to the immediate j)ossession

thereof, and the defendant, ]Mrs. TT. E. neffnor, wron.<r-

fully withholds possession of tho same, or a pnrt thereof.
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from the plaintiff, to its damaj'e iu the sum of one hnn-

(Irofl dollars; that it acquired the title and possession of

the whole of Alaska by treaity and ])nrchase from l^ust^ia

in ISOT, and has made improvements upon the abovo-de-

seribed property as a reservation for its own use.

That the defendant now occupies a part of said reser-

vation with a house, and claims to own the same.

Wherefore, plaintiff' asiks judgment for the possession

of said property, and for one hundred dollars' damages,

and for the costs of this suit.

' WHIT M. GRANT.

United States Attorney, for Plaintiff.

United States.

Disitrict of Alaiska.

I, Whit M. Grant, on oath say: That I am United

States Attorney for Alaska; that I have read the fore-

g*oing complaint, and the allegations thereof are true, as

T verily believe.

WHIT M. GRANT,

Subscribed and sworn to by T^'hit iNI. (irant before me,

this 4th day of April, 1889.

H. E. HAYDEN,

; Clerk."
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"United States District Court, District of Alaska.

THE UNITED STATES "|

vs.

MRS. H. E. HEFFNER.

Answer.

Now comes the defendant, Mrs. H. E. Heffner, and for

answer to the complaint herein states that she is in pos-

session of the property described in the complaint mere-

ly as the tenant of the owner F. F. White, whose address

is Chilcat, Alaska; that she has advised him by mail; al-

so his agent, A. H. Gamel, Esq., at Juneau, of this action

with directions to defend the same.

Mrs. H. E. HEFFNER.

United States,
]
>ss.

District of Alaska. J

Mrs. H. E. Heffner, beinii^ first duly sworn, deposes and

says: I am the Mrs. H. E. Heffner named in the foregoing

answer as defendant, and have heard the said answer

read and know the contents thereof, and the same is true

as I verily believe.

A. H. GAMEL,
Notary Public for Alaska."
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^^In the United States District Court, District of Alaska.

THE UNITED STATES ^

vs. S>No. 174.

MRS. H. E. HEFFNER.

Amended Complaint.

Now comes the plaintiff, by Whit M. Grant, United

States Attorney, and by leave of the Court amends its

complaint, and makes F. F. White a party defendant in

this cause, aud prays judgment as by its complaint it

has already prayed.

WHIT M. GRANT,
Attorney."

"In tlw United States Court for the District of Alaska.

THE UNITED STATES ^

vs. >

F. F. WHITE,

Answer.

The defendant answers to the complaint, and denies

that the plaintiff is the owner of the premises in the com-

plaint described as Block 'C and seven, except Lots 4,

5 and 6, in the town of Juneau, Alaska, and that plaintiff

is entitled to the possession thereof.

Defendant denies that he wrong^fully withholds the

possession of said premises, and that plaintiff is damaged

by reason of the withholding of said premises, in the

sum of one hundred dollars or any part thereof.



B. M. Behrrnds. 381

Defendant denies that plaintiff has or had made im-

provements upon said premises as a reservation for its

for its own use or otherwise.

Defendant aversi that he is in the quiet and peaceable

possession of said described premises, and entitled to

the possession thereof.

Wherefore defendani: demands judgment, etc.

JOHN G. HEID.

Attorney for the Defendant.

United States, I

District of Alaska. J

F. F. White, being duly sworn, says: I am the defend-

ant above named; that the foregoing answer is true, as

1 verily believe.

F. F. WHITE.

Subscribed and sworn to before me this 3d day of Au-

gust, 1889.

LOUIS L. WILLIAMS,
United States Commissioner."

"At the regular May term, 1889, of the District Court of

the United States, in and for the District of Alaska,

begun and held at Sitka,

THE UNITED STATES

vs.

F. P. WHITE and MRS. H. E. HEFF-
NER.

Decree.

Thig cause coming on to be heard this 29th day of Au-

gust, in the year of our Lord one thousand eight hundred
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and eighty-nine, Whit M. Grant, United States Attorney,

appearing for the plaintiff.

It appearing to the Court that Mrs. H. E. Heffner filed

an answer herein, April 26th, 1889, setting forth that she

wasi in possession of the property in suit only as the

tenant of one F. F, White, and an order having been

made herein, in July Gth, 1889, directing that said White

be made a defendant, and a copy of the summons and

complaint served on him, and that the marshal's return

was filed July 25th, 1889, showing due, legal, and person-

al service of summons and complaint on said F. F. White

on July 13th, 1889, and that saidi White was directed to

appear and answer herein within ten days from the date

of service of said summons.

And that uo appearance having been made, entered

or answ^er filed as required, his default was entered Au-

gust 16, 1889, for want thereof.

And the defendant White, by his attorney John Held,

having presented an answer, August 20th, 1889, and

asked leave to set aside said default and file the same,

and the Court having examined said answer and the pa-

pers in said cause, and being fully advised in the prem-

ises finds that no sufficient excuse is presented why said

answer was not filed within the time limited, and that

said answer sets up no defense to the cause of action set

out in the complaint.

It is therefore ordered and adjudged that the said de-

fault be, and it is hereby, approved and confirmed, and

it appearing to the Court that the defendant, F. F. White

was in possession of the property in dispute by his- ten-

ant at the commencement of this suit

;

It is therefore ordered and adjudged that the i)laintiff

have and recover of and from the defendant Mrs. H. E.
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Heffner and F. F. White the possession of the papers in

controversy; to wit, the whole of what is known as

Blocks 'C and 7, except Lots 4, 5 and 6, marked Reserva-

tion,' on the' original Hanus survey of the town of Rock-

well, now Juneau, Alaska, and that the plaintiff have an

execution to remove the said defendant, and all pers'ons

claiming' by, through or under them from the possession

of said property and to restore plaintiff to the possession

thereof.

And also that the plaintiff have and recover of and

from the defendant, F. F. White, its costs and disburse-

ments herein, taxed at .f23.10, and that execution issue

therefor.

JNO. H. KEATLEY,
District Judge."

"//J the United States District Court, in and for the District

of Alaska.

THE UNITED STATES

vs.

F. F. W^HITE.

I No. 174.

Writ of Possession.

The President of the United States of America, to the

Marshal of the District of Alaska:

You are hereby commanded that of the goods and chat-

tels of F. F. White in your District, you cause to be made

the sum of twenty-three and 10-100 dollars, together with

the costs of this writ, or if sufficient personal property

cannot be found then out of any real property belonging

to him, of which he was seized on August 29, 1889, or af-
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terwards, to satisfy a judgment lately rendered in the

District Court of the United States, for the District of

Alaska, against F. F. White, for the possession of prop-

erty hereinafter described, as well as for the costs and

charges in and about that suit, expended, which the Uni-

ted States had sustained, whereof the said F. F. White

was convicted as appear^ of record.

You are further commanded to oust said F. F. White,

and all persons claiming by, through or under him, from

the possession of Block 'C and 7 except Lots 4, 5 and 6,

marked ^Reservation,' as appears by Hanus survey of the

town of Rockwell, now Juneau, Alaska, and from any

and all parts thereof and place the plaintiff and its cus-

todian the collector of customs for the District of Alaska,

or his representative in the possession thereof, as pro-

vided by the judgment rendered in said Court on August

29, 1889, in a suit in ejectment therein between the Uni-

ted States as plaintiff, and said F. F. White, defendant.

And have you that money with this writ with your do-

ings thereon, before the judge of said court, within sixty

daysi from the date hereof, to satisfy this judgment ren-

dered as aforesaid.

Witness the Honorable JOHN H. KEATLEY, Judge

of said District Court at Sitka, in said District, this 1st

day of October, 1889.

HENRY E. HAYDEN,
Clerk.

WHIT M. GRANT,
United States Attorney for Plaintiff."
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Marshal's Return.

"United States, 1

District of Alaska. J

I hereby certify and return that the within writ of pos-

session came into ray hands for service the 13th day of

October, 1889, and I hereby return the same as satisfied

in full, by the within-named defendant, said defendant,

delivering to me the said premises, which preaiises I

delivered unto the collector of customs, for the District

of Alaska.

Juneau, Alaska, November 27th, 1889.

OEVILLE T. PORTED,
United States Marshal.

By Max Endelman,

Deputy."

"Juneau, Alaska, Nov. 27th, 1889.

Received of Max Endelman, United States Deputy

Marshal, the premises occupied by F. F. White on Block

'C The Gov. Res. of the town of Juneau, Alaska.

O. S. BLACKETT,

Deputv Collp^tor.

United States of America,

District of Alaska.
}

I, W. J. Hills, clerk of the United States Disuict Court

for the District of Alaska. Division No. 1, do hereby cer-

tify that I have compared the foregoing and attached

copies of the complaint, decree, writ of posses.sion witli

marshal's return endorsed thereon, in cause No. 174, Uni-

ted States vs. Mrs. H. E. Heppner and F. F. White, and
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that the foregoing and attached copies, are true and cor-

rect copies of originals thereof on file aud of record in

my office, and of the whole thereof.

Witness my hand and seal this 24th day of June, 1901.

I W. J. HILLS,

Clerk United States District Court for Difitrict of Alas-

ka, Division No. 1.

By J. C. Gibson,

Deputy."

To which said evidence the defendant objected because

irrelevant and immaterial, and the adjudication made

and proceedings had in said cause were in no manner

binding upon her; the Court overruled said objection and

received said certified copies as evidence in the case, to

which rulingi of the Court the defendant then and there

excepted.

NINTH EXCEPTION.

In the course of its finding of fact and decision herein,

the Court ruled and found that the lode mining claim

claimed and asserted by the defendant in said action and

known as the "Bonanza," was not legally and properly

located as such according to the law of governing the

locations of mining claims on the mineral lands of the

United States, and is therefore void for the reason that

the alleged discovery of mineral thereon, and the discov-

ery stake thereof, were, and now^ are, upon lands re-

served by the United States for military and naval pur-

poses, which finding and ruling of the Court, the defend-

ant excepts, because, as contended 'by her, there was no

competent evidence before the Court showing that there

wasi any reservation ever made by the United States or

by competent authority of any part of the ground em-
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braced within the Bonanza Lode Claim, and for the fur-

ther reason that discovery of mineral sufficient to sup-

port the location was made at a point of said claim with-

in the boundaries of the ground claimed to have been

reserved.

TENTH EXCEPTION.

In the course of its decision the Court found and ruled

that the plaintiff is the owner subject only to the para-

mount title of the United States, and isi entitled to the

possession and rio;ht of possession of, in and to those cer-

tain pieces or parcels of land known as Lot 1, 2, and 3,

in Block No. 21, and Lot No. 7 in Block No. 20, of the

town of Juneau, the same being a part of the ground

within the limits of the Bonanza Lode Claim, to which

said ruling and holding of the Court the defendant ex-

cepted, because she contends the same is not supported

by the evidence in this: The evidence conclusively

shows that the ground in controversy was mineral land,

and not subject to occupancy for town lot purposes and

that the plaintiff had no title in the same other than that

of naked possession.

ELEVENTH EXCEPTION.

Be it remembered that on IIk^ trial of the above-enti-

tled and numbered cause, the defendant offered in evi-

dence the following testimony of witness John Wagner,

to wit: That the witness had a niill-/est made of certain

ore; that said ore came from the /.haft of the fraction

claim, which shaft is about GOO Let northwesterly from

the end line of tlie "Bonanza''; that the witness traced

the ledge through, and that it was- the same ledge that

runs through the Bonanza Claim; that from the min-te«!t

so made, he got fl6 in gold from said ore, to whicli said
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testimony the plaintiff o>bjecte(l, ibecause irrelevant and

immaterial, and not confined on the Bonanza Lode Claim,

which said objection was by the Court suRtained, to

which ruling of the Court the defendant duly excepted.

TWELFTH EXCEPTION.

In the course of his. decision in the above-entitled and

numbered cause the Court ruled and found that the Bo-

nanza Lode Claim was essentially nonmineral land; that

the location of the same as a mineral claim, under which

defendant claimed, was fraudulent, and not made in

"good faith"; to which ruling and holding of the Court

the defendant excepted

:

1st. Because such a question was one solely between

the Government and the defendant, and the plaintiff had

no sufficient standing in Court or title to the premises in

dispute, to authorize the Court to pas.«. upon the question

oif the mineral or nonmineral character of the ground.

2d. Because contrary to the great preponderance of

evidence.

3d. Because the question w^as res judicata and the

mineral character of the land was conclusively estab-

lished in the decision of the Department of the Interior

in the contest between the towusite claimants and the

mineral claimant had in 1896.

And the above and foregoing bill of exceptions on this

the day of May, 1902, presented to the Court, and

the Court is asked to allow, sign and seal and make the

same a part of the record herein.

H. H. FOLSOM and

J. H. COBB,

Solicitors for Defendant.
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Allowed, signed and sealed and ordered accordingly

this the 15th day of Maj^ 1902, and within the time al-

lowed by order of Court.

M. C. BKOWN,
Judge.

[Endorsed] : No. 9^1. In the United States District

Court for Alaska, Division No. 1, at Juneau. B. M. Beh-

rends vs. Anna Goldstein. Bill of Exceptions.. Filed

May 15th, 1902. W. J. Hills, Clerk. H. H. Folsom and

J. H. Cobb, for Defendant.

On the 29th day of May, 1902, the defendant filed her as-

signment of errors, which is in words and figures as

follows, to wit:

B. M. BERHENDS,
Plaintiff,

yg. } No. 931.

ANNA GOLDSTEIN.

Assignment of Errors.

Now, comes the defendant, Anna Goldstein, and as-

signs the following errors upon which she will rely on the

prosecution of her apt>eal from the decree made by this

Honorable Court on the 29th day of March, 1902, in the

above-entitled, cause:

I.

That the United States District Coui-t for Alaska, Di-

vision No. 1, erred in overruling the demurrer of the de-

fendant' to the original complaint of the plaintiff herein.
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II.

That the said Court erred in requiring or permitting

the plaintiff to amend his original complaint into a bill

in equity, and proceed with this cause as a suit in equity,

III.

That the said Court erred in refusing the motion of the

defendant to strike from and take off the files the

amended complaint of the plaintiff, and dismiss the

cause.

IV.

That said Court erred in overruling the demurrer of

the defendant to the amended complaint, filed as a bill

in equity.

V.

The said Court erred in receiving in evidence the fol-

lowing document, to wit:

U. S. S. "Jamestown," 3d, Eate.

Sitka, Alaska Territory, May 7th, 1881.

Lt. Commander C. H. Rockwell, U. S. ]Savy.

Sir; You will proceed in the Steamer "California'' to-

the mining settlement of Rockwell, with the force de-

tailed under your command to establish a post at that

place.

On your arrival make such arrangements as may be

possible for the comfort of the men of your command,

taking possession of the ground located for a Govern-

ment Reservation.

While at Rockwell you will make every exertion to

preserve order and will promptly suppress any disturb-

ance among the miners, and prevent any conflict between

the white men and Indians.
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You will confine your action to cases of direct necessity

and will avoid all interference in the i)rivate affairs of

citizens. i

The Indians camped in front of the village having con-

sented to remove to a location at the mouth of Gold

Creek, you will direct them to do so, giving them a rea-

sonable time.

The Territory of Alaska having been declared Indian

Countrj^ by act of Congress, you will assist the agent of

the treasury department stationed at Rockwell, in pre-

venting the introduction and sale of spirituous liquors

at that place.

While at Rockwell you will direct the officers under

your command to make an accurate survey of the town

plat in conformity with the original locations as shown

by the mining recorder's books.

Make as frequent reports of the condition of affairs

and of your actions as circumstances will permit.

Herewith is furnished you a copy of the notice is-

sued by myself in relation to the conduct of affairs in

Alaska.

Very respectfully,

HENRY GLASS,

Commander Commanding,

Military Post, Rockwell, Alaska, May 29, 18S1.

Commander Henry Glass, U. S. N., Commanding U. S. S.

"Jamestown,"' Sitka Alaska.

Sir: I have to make the following report. In obedi-

ence to our order of the 7th instant, I took passage on

the steamer "California" with a force of twelve marines,

two petty officers and three officers. The second steam

launch under command of boatswain P. H. Smith, and
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c()ntiiiiiiti<; six petty oltic* is and seamen was taken in

toAv by the "ralifornia." This force was detailed under

iiiY (omnia nd) to estaiblish a military post at this mining

town, for the purpose of maintaining order among the

white miners, preventing collisions among the whites

and Indians, assisting the officer of the treasury depart-

ment in enforcing the laws relating to the Indian Coun-

try, making surveys and performing any duties rendered

necessary in the presentation of order.

A Gatling run with three thousand rounds of ammuni-

tion was taken with the detachment, ?.s well as provis-

ions and other stores for two months. Six hours after

leaving Sitka, wliile the ^'California" was in Peril Straits,

the weather being very stormy, I directed that the steam

launch should be cast off. She sought a secure harbor

and when the wind moderated, came on, arriving at this

post on the 14th instant. On the 13th, Wm. H. Oliver,

a private marine deserted, and, I think, left on th€

steamer "California."

On our arrival at this place the weather was verj'^ bad,

and as there was no shelter for the men and stores, I

hired a house near the beach in which to place the men,

stores, arms and ammunition, until I could provide suit-

able quarters for my command on land reserved by you

for government purposes. This house I rented for three

dollars (|3) a day. I also rented a small log cabin for

the sailors to occupy, and in which to keep our tools,

near the government reservation. The large house near

the landing had no floor or door, and the crevices be-

tween the logs were all open. I caused a temporary

floor to be laid, caulked the crevices with moss, and

landed all our stores and men on the 12th instant, and

hoisted the flag, established a sentry, and made the men
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as comfortaible as possible. The officers were permitted

by the courtesy of Mr. George E. Pilz, to occupy a small

lojy cabin near the marines' quarters. On the morning

of the 13th, Master G. C. Hanus proceeded to lay out the

lines, and to accurately stake the Government Reserva-

tion, while the rest of the available men of the detach-

ment began to clear the ground for building temporary

quarters. This ground, situated on the highest part of

the ridge on the right of the town was much encum-

bered by fallen and standing trees, undergrowth and

brush, and as the weather was rainy and disagreeable,

the labor was severe and trying. Officers and men

worked cheerfully and with enthusiasm, and before

night we had the sills of a building laid, of the size of

sixteen by thirty feet. The next day a small cabin for

the shelter of the officers and instruments was begun of

the size of twelve by twenty feet. The weather contin-

ued very disagreeable and stormy until the 24th, since

which time it has been very fine. On the 21st, the offi-

cers and marines moved to the new quarters, which al-

tho' not entirely finished, were in a condition for oc-

cupancy.

The tent of this ship was then erected, with a log

foundation, board floor and sides, for the blue-jackets,

and a small log house was built adjoining this, for a

kitchen.

The house rented for the marines was occupied ten

days, the log cabin for the other men fourteen days. The

total expenses for rent will therefore be thirty-five dol-

lars (^5),
•

I

The detachment is now comfortably housed, a portion

of the ground is cleared, stumps removed, etc., and ov-
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erj'thing is in order. The post is on elevated ground

wbich commands a view of the white town, as well as

the Indian sottlement.

Tn obedience to your order, Master O. C. Hanus, as-

sisted by Past Assistant Surgeon D. O. Lewis, has

made a survey of the town location, extending his work

beyond any locations yet made, and as far as the nature

of the ground would permit, A copy of the plat will be

f(»rwarded to you as soon as it is finished, and one will

also be furnished to the district recorder. The survey

has been made in such a manner as to affect as few peo-

ple as possible. Most of those affected have cheerfully

complied with the rectified lines, but some few have re-

moved some of our stakes, and have endeavored to em-

barrass the work in other ways. Nearly ail the locat-

ors, however, express great satisfaction at the work be-

ing done.

The Indians camped in front of the town have, in

obedience to your order, 'been directed to remove to the

mouth of Gold Creek, and nearly all have done so.

When all have moved I will pay the indemnity money

raised 'by the white men as ground damages.

Upon my arrival here I found that the lawless ele-

ment) in the camp, which is mostly composed of foreign-

ers, had raised some excitement in reference to your or-

der of May 2d, and had informed the more ignorant por-

tion of the community (a number of whom can neither

read nor write), that "Martial Law" was declared; that

it meant unlimited power of the naval oflflLcers to seize,

imprison and punish any person, and genera^y had in-

flamed the worst part of public sentiment into an au-

tagonism against law and order, anfl'all its representP-

tives.
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Their action finally look the form of a rlornment

which they called a petition, in which, as I have been

informed, they recited various grievances against your-

self and other officers, and, in which, if the reports given

me are true, they made allegations against officers and

their action in this 'i'erritory, which are distinctly fal»e.

I have been unable to procure a copy of this paper, but

I have not been able to hear of the name of any man of

character being signed to it. I have since heard that

two papers of this nature have been signed and sent to

Washington. As I have ibeen on duty In this Territory

nearly two years, and am intimately acquainted with

every official act performed here by the commander of

the "Jamestown,'- and the other officers, and as I know

the history of this mining camp and its inhabitants very

well, I can say that this action is doubtless founded on

malevolence, and a desire to remain unrestricted in un-

lawful acts, I have been informed that this element of

the people here has boasted that there was no law in

Alaska, and that no one could restrain them in anything

they chose to do.

The 'better portion of the community expressed to me

great indignation in reference to this action on the part

of these people, and expressed a desire to get up a

counter-statement. I have not troubled myself in the

matter, and only mention it in this letter as having a

bearing upon the possible action of these people in ref-

erence to my duties here,

A number of persons here have applied to me in ref-

erence to their private disputes about town lots and

other matters. I have in each case explained that I had

no concern in their private affairs, but should repress

violence, and arrest those committing assaults or other
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violent outrages, and send them to Sitka for your dispo-

sition. The health cf the officers and men of the detach-

ment remains good. As many of the people of the town

came to Dr. Lewis for treatment for diseases caused by

drinking impure water, I iK)sted a notice in the town on

the 24th instant, warning the people against drinking

such water, and showing them how to improve it, if un-

able to procure any other.

1 have the honor to toe

Very respectfully,

Yoiii Obedient Servant,

C. H. ROCKWELL,
Lt. Cmdr. U. S. N., Cmdg. Post.

U. S. S. "Jamestown," 3d Kate,

Sitka, Alaska Territory, June 6th, 1881.

Hon Wm. H. Hunt, Sec'y of the Navy.

Sir: I have the honor to submit the usual monthly re-

port of the condition of ajfairs on this station.

The Indians are everywhere quiet, and show no dispo-

sition to give trouble in any part of the Territory.

Since the establishment of the military post at the

mining camp of Rockwell, as reported in my letter No.

13 of May, is now anticipated. The numbers of the

miners and Indians there having largely increased, I

do not consider it advisable to abandon the military

post before the arrival of the U. S. S. "Wachusett," I

enclose a report from Lt. Commander C. H. Rockwell

on the condition of affairs at the mines, and also the plan

of the quarters erected under his direction.

In consequence of a large number of foreigners hav-

ing been attracted to the mines, I have, in order to avoid

future disputes as to ownership of property, published

a notice to all residents stating the law in regard to the
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entry or location of public lands, a copy of which I en-

close herewith.

On the IGth ult. in accordance with a request from

Mr. M. D. Ball, collector of customs at Sitka, an officer

with a squad of marines was sent on shore to assist in

makin.o' a search for liquor supposed to have been

brought into Sitka in violation of law. I enclose Col-

lector Ball's letter detailing the result of the search.

C<3llector Ball has long been anxious to discover the

means b}' which the law was in many instances evaded,

and after several conversations with me, since my ac-

tion in sending out of Territory for trial persons engaged

in illicit distillation of spirits, had, before the arrival of

the last mail steamer^ made a request for a force of ma-

ines to assist him in making a search of certain premi-

ses in Sitka, which force I placed at his disposal soon

after the departure of the steamer. Although the Col-

lector was, as he states, not able to find any large

amount of liquor, the result of his action will be bene-

ficial on this community.

After my despatch No. 14, of May 9th, was written, a

Sitka Indian, confined in the guard-house ashore await-

ing investigation on a charge of attempting to murder

his wife for infidelity, committed suicide it is supposed

to escape i)unishment. Since, in accordance, with In-

dian custom, the man who caused the trouible, and who

in this case caused the arrest to be made, was resi>onsible

for the death of the suicide, in order to avoid a feud be-

tween the families of the two men, and the tribes to

which they belong, such as have often occurred in Alas-

ka, lasting many years, I caused a meeting of the fam-

ilies concerned to be held in my presence, when an agree-
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ment was made to sHtle the feud by payment, for the

supposed injury. In this way the commission of a mur-

der was avoided, whicli wouhl otherwise have resulted

from the Alaskan custom of "getting even" in some man-

ner in case of injuries.

On May 29th, an Indian from the village of Hootz-Na-

Hoo came on board and reported his escape from con-

fiuenient in that village, where he had been denounced as

a Avitch by the native medicine-man, and held a prisoner

to be burned alive in case of the death of one of the

tribe, the wife of one the leading men. As this was the

first authentic case of the killing of a supposed witch,

that had been brought to ray notice, I decided to pun-

isii the persons attempting such a crime^ and at once

sent a boat expedition under Lieut. E. P. McLellan, to

Hootz-Na-Hoo to arrest the medicine-man, and the

leading men of the village, and bring them here for an

investigation, and the punishment of the guilty parties.

Mr. McLellan returned, after an absence of not quite

two days, bringing the two chiefs of the Hootz-na-hoo.s,

the medicine-man having left the village some daj's be-

fore for the Chilkat country. After full investigation,

I punished one of the chiefs by fine and imprisonment,

and will endeavor to secure the medicine-man through

the other chief.

It is hoped that the prompt arresti and punishment of

the offenders will prevent a 'similar attempt hereafter.

Certainly every effort should be made to prevent in fu-

ture the wanton destruction of life which has taken

place in Alaska in obedience to the dictates of so base

a superstition as a belief in witchcraft.

James Hollyood. a naturalized citizen, returned to
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Sitka on May 29th from the Yakutat country after an

absence of nearly a year on a prospecting voyage to the

northwest coast. He reports the loss of a small schoo-

ner, called the "Gold-Hunter/' in which he sailed from

Sitka, after the two white men, composing his crew had

been murdered by an Indian near Behring's Bay. The

Indians are reported as generally friendly, the murder

having been committed solely for plunder. Hollywood

states that the chiefs in Yakutat country are well dis-

posed, and that they would gladly surrender the murder-

er to any vessel visiting that part of the coast, but as it

is a too long and too exposed aj passage to attempt with

one of the steam launches of the "Jamestown," I will

take no action in the matter until the arrival at Sitka of

the U. S. S. "Wachusett," when I will inform Command-

er Lull of all of the factsi in the case.

Since my last report a home and industrial school for

Indian boys has been established' at Sitka, under the au-

spices of the Presbyterian Board of Missions of New
York. One of the Government buildings was designated

by the Treasury Department for this use, but as the

building was very much out of repair, some of the men

of this ship, under the direction of Lieutenant F. >r. Sy-

monds have been employed in putting it in order for oc-

cupancy, the Board of Missions paying for the material

used. The building is now in good order, and is occu-

pied at present by twenty boy-s from Sitka, selected from

the Indian school for their intelligence and good con-

duct. This num/ber will be increased from time to time

by boys from the other tribes of Alaska. The boys are

neatly uniformed and snpjKjrted as yet by tlie Board of

Missions, and a system of regulations for school and

work established it is intended to educate the boy^
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thoroughly, and, as far as practicable, teach them trades

in order that they may become in turn teachers among

the different tribes. In* this way a widespread influ-

ence will be established among the Indians, and much

good may be accomplished in an inexpensive manner, as

it is intended to gradually make the school as nearly

self-supporting as possible. I have given to this enter-

prise all the assistance in my power, as I am convinced

of its great future usefulness. The Indians of Alaska

are always) quiet and well-disposed, when not under the

influence of liquor, and those I have come in contact

^^itll show a strong desire for instruction and improve-

ment. The estaiblishement of this school at Sitka, when

Indians can be taught trades at the same time that they

receive instruction in the English branches, will in my
opinion, be of more service to the tribes at large than

if even a greater number of boys were sent out of the ter-

ritory for the same instruction, as here in Sitka, the im-

provement of the boys from day to day will be seen in,

and appreciated by, those older than themselves, and

will more immediately affect the habits and customs of

the Indians.

I am glad to report a continued improvement in the

appearance and habits of the Sitka Indians, in conse-

quence with the system of control and discipline I have

established, all the Indians now recognizing its bene-

fits. One of the consequences of the policy adopted to-

wardsi the Indians here is the breaking up of the commun-

al system of living, practiced by all the Indians in Alas-

ka. This is evidenced, !by the number of small houses

that have 'been built by the Indians since March. There

are now in the village, finished, or in course of construc-

tion, seven houses, all smaller than the older ones, each
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new house being evidently intended for a single family,

a condition of affairs, which, I am informed, did) not ex-

ist in former years.

The health of the officers and men of the ship contin-

ues excellent as previously reported.

Very respectfully,

Your Obedient Servant,

HENRY GLASS,

Com. Com'dg.

'

U. S. S. "Pinta," 4th Rate,

Juneau, Alaska, Sept. 29th, 1884.

Sir: I respectfully request instructions regarding the

following property, which I have reason to believe be-

longs to the Navy Department; namely, three houses and

a small land reservation at this place.

No record of any kind relating to this property was

turned over to me when I assumed command of the "Pin-

ta,'' but referring to a letter signed by Commander

Glass, commanding U. S. S. "Jamestown," and dated

June 6th, 1881, which I find in a Congessional document

of date Feb. 24, 1882, which refers to a report of the con-

struction and first occupancy of these buildings by Lieut.

Rockwell. I 'believe they have been occupied every win-

ter by a small force from the vessel of war stationed in

these waters. On my arrival yesterday at Juneau, 1

find the buildings occupied as follows, the one used as

"officers' quarters" b}' Mr. States, the U. S. Commission-

er to Juneau, who came up with the new Government;

the "Barracks," is used as a lock-up or jail; the third

one is used by ^Ir. States as a courtroom.

I was unable to learn, on inquir\', that these buildings

were left in the particular charge of any person, and the
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deputy collector, upon his arrival last June, obtained

possession of the keys and assumed charge, and has late-

ly allowed them to ibe used as noted.

In Section 10 of the Organic Act, establishing the Dis-

trict, it is directed that the U. S. Marshal assume charge

of all public buildings, unless required for the customs

service or military purposes.

I have informed the governor and marshal that while

I am willing to concede the occupancy of the buildings

as at present, I hold them as still belonging to the Navy,

and if the necessities of the future require it, they must

be vacated for naval (military) purposes.

In the a'bsence of any instructions whatever regarding

the change from military to civil rule, will you please

give such as you deem necessary in the case.

Very respectfully,

H. E. NICHOLS,

Lieut. Conulr. F. S. N., Comdg. "Pinta."

Hon. W. E. Chandler, Secy, of the Navy, Washington,

D. C.

Washington, December 13th, 1884.

Sir: The Department has to acknowledge the receipt

of your letters of Septem'ber 20 and 29, 1884, requestiug

instructions concerning the custody and control of build-

ings and premises in Ahi^ka, heretofore occupied for

purposes connected with the Naval Service.

The 10th Section of the act of May 17, 1884, "providing

a civil government for Alaska," invests the U. S. Marshal

appointed under that act, with the sole official custody of

the jail in the town of Sitka, such jail to be used as a

prison for the purposes of the civil government.

The general court-martial prisoners referred to in your

letter of Septemlber '2(0, having since been leleased by the
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order of^the Department, you Avill, if j'ou have not al-

ready done so, turn over to the marshal the custody of

the jail and of the prisoner whose safekeeping]; pertains

to the civil authorities.

Should circumstances render it necessary for you to

have a place of confinement for naval prisoners, you will,

until otherwise instructed, effect such temporary ar-

rangement with the U. S: Marshal, as may be practicable

to enable you to use a portion of the jail for that purpose.

Referring to your letter of September 29, concerning

three houses and a small land reservation at Juneau,

Alaska, which you have reason to believe belongs to the

Navy Department, but which are now occupied by the

civil authorities, to whom you have given notice that

such occupation is subject to the right of this Depart-

ment to take possession thereof, when needed for naval

(military) purposes, you are informed that 3'our action is

approved.

Very respectfully,

WM. E. CHANDLER,
Secretary of the Navy.

Lieutenant Commander Henry E. Nichols, U. S. N., Com-

manding U. S. S. "Pinta," Sitka, Alaska.

U. S. S. "Pinta," 4th Rate.

Juneau, Alaska, October 22, 1885.

Sir: Referring to my letter No. 5, of September 29,

1884, and the Department's reply dated Dec. 13, 1884, I

would respectfully recommend that the land reser^'ation

and the three buildings thereon, in Juneau, and noted in

the above-mentioned letters, be turned over to the civil

government. The buildingg are still occupied as then
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noted. They are iu netd of considerable repairs, which

T linve no monns of niakinj^;.

A militia company is beilig organized here, and I can-

not foresee any contingency when the building*?, or land,

will 'be needed for naval occupation; both are needed by

the civil authorities, and for that reason I make this

recommendation.

Very respectfully,

H. E. NICHOLS,

Lt. Comdr. Comdg. "Pinta," etc., Sen. Off. Pres't.

Hon. Wm . C. Whitney, Secy, of the Navy, Washington,

D. C.

Washington, December 26, 1885.

Sir: The Department is in receipt of your letter of

the 2i2d of October, last, recommending that the land

reservation and the three buildings thereon at Juneau,

Alaska, belonging to the Department, be turned over to

the civil government.

By your report of September 29, 1884, it appeared that

on your arrival at Juneau, you found said buildings in

use and occupation as follows, viz.: One as a residence

by Mr. States, the U. S. Commissioner; one as a lock-up

or jail, and the third used by Mr. States as a courtroom.

According to your present report, the same occupation

and for the same purposes, still continues, and there is

no probability that the buildings, or either of them, will

be needed for naval purpose®. Under these circum-

stances, and so long as the civil authorities continue in

possess'!on, the Department is of the opinion thai no ac-

tion on your part w necessary either for the purpose of

causing repairs to be made upon the buildings, or for

the purpose of making a formal transfer of the same to
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the authorities who are at liberty to make such repairs

thereon as they may deem proper.

Mr. S^tates, the U. S. Commissioner, having addressed

this Department upon the subject of reimbursing him
for repairs upon the building occupied by him as a resid-

ence at Juneau, the Department's reply is herewith en-

closed, and you will please cause the same to ^be deliver-

ed to^ Mr. States.

Very respectfully,

D. B. HARMONY,
Act'g Sec'y of the Navy.

Lieut. Commander H. E. Nichols, U. S. N., Commanding

U. S. S: 'Tinta," Juneau, Alaska.

Washington, December 26, 1885.

Sir: The Department is in receipt of your communica-

tion of the 22d ultimo, relating to the outlay made by you

in repairing a building heretofore erected for naval pur-

poses at Juneau, Alaska, in order to fit the same for oc-

cupation of yourself and family, such outlay amounting

to about 1700.

In reply to your request for reimbursement in case you

shall be required to surrender possession of the premises

referred to, I have to inform you that, so far as this de-

partment is concerned, all expenditures heretofore or

which may hereafter be made by you, upon said prem-

ises, are to be considered as made at your own risk.

Very respectfully,

D. B. HABMONY,
Act'g Secretary of the Navy.

Henry States, Esq., U. S. Commissioner, Juneau, Alaska.
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VI.

That said Caurt erred iri reioivicg in cvidenoo the

followini? dooiinients, to wit:

"Know all men by these pre^ients, thnt I, Lieut. Oomdr.

H. E. Nichols, U. S. Navy Comdr. IT. S. S. Tinta,' and

Senior Naval OflRcer in Alaska, for the purpose of more

fully describings and defining: the boundaries of a certain

piece or parcel of land designated and described and re-

served by r'omdr. Henry Glass, IT S. N , Senior Naval

Oflfloer, on May 2d, 1881, as follows: 'The whole erabrac-

ing Lots 1, 2, and 3 in Block 7 and land adjoining the

lowwater mark is reserved for garrison purposes.'

" The said parcel originally reserved by said Comdr.

Henry Glass beiug moire fully described as follows, to

wit:
;

All of Block 7, except Lots 4, 5, aud 6, and. all of Block

'C in tjown of Juneau, Alaska, as it appears on the plat

of survey madei by Mastier G. C. Hanus, U. S. N., and ac-

cepted 'by the miners and citizens of Rockwell, now Ju-

neau Oifty, Alaska.

The said' above-described parcel of land is reserved by

the U. S. Navy for the U. S. Governmenit. for (xarrison

and Military purposes.

H. E. NICHOLS,

Lieut. Comdr. TJ. S. N., Comdg. U. S. S. Tinta,' and

Senior Nav. Off. in Alaska.

Juneaw, May 23, 1885."

[Endor«ied as follows]

:
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"District of Alaska,

Jnnean Recording- District.

I hereby certify that the fo^regoiEg instrumeut was re-

ceived for record, and was diily recorded on the 3d day

of May, 1885. at o'clocli in the noon, in Book

, at page , of the Records of the said Record-

ing District.

HE^UIY STATES,

U. S. Commissioner, Exoflicio Recorder.

^
United States of America,

District of Alaska,

Division No. 1.

r^SS.

I, Hiram EL. Folsom, U. S. Commissioner in and for the

precinct of Juneau Recording District, do hereby certify

that I have compared the foregoin;jj copy ^sith tlie ori-

ginal thereof, as the same appears of record in my office,

and that the said copy, or transcript, is a true and cor-

r-c^i^ "v'py <'f tlie said original record, together witli all

Mwlorsenients relating thereto, and of the whole thereof,

as the 5si»nie appears of record in my said office.

Dated this 14th day of March. 1902, at Jiinean, Alaska.

"Know all men by these presents, that I, Lieut. Conidr.

H. E. Nichols, U. S. Navy Comdr. U. S. S. Tinta,' and

senior naval officer in Alaska, for the purpose of more

fully describing the U. S. military resenation and build

ing iihereof, in the town of Juneau, designated, described
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in the towu records and reserved bv Coindr. Henry

Oliiss, U. S. N. Senior Naval^ Officer on May 2, 1881, and

bave fully described by Lieut. Oonidr. II. E. Nichols,

U. S. N. Senior. Naval Officer, on May 23, 1885, givv'

Dotice as follows: That the three b'lilcliujis erected there-

on are the property of tlie United States throni?li the

Navy Department, that they were en "ted by the U. S.

Navy in 1881, and thereafter occnj)ie<' by the TT. S.

Navy forces in Alaska nntil 1884. when th > civil £;«vern-

ment were permitted to use them temy)orai'ly for iiov-

ernment purposes; a full description of these buildings

Wxi!«j tiled at the Nav}' Department in a repoi't by Homdr.

91as.% U. S. N., in June, 1885, and by Lieut. O'^mdr.

Nichols, r^. S. N., in a report to the Secretary of the "> ivy

dated Bept. 29th, 1884.

H. E. NICHOLS,

Lieut. Oomdr. U. S. N., OorndG^. U. S. S. Tinta,' Sen

Nav. Officer in Alaska.

Juneau, Alaska, Oct. 10th, 1885.

Filed for record Oct. 10th, 1885, Recorded Oct. 21st,

1885, Henry States, District Recorder.

United States, 1

^ ss •

District of Alaska. J

' I, H. H. Folsom, U. S. Commissioner for Alaska, anrl

recorder for Juneau Recording District, hereb}- certify

that the above is a full, true and correct copy of the

notice as set forth as the same appears in the records of

my office in Book 'D,' at page 45 thereof, ^March 25, 1901.

H. H. FOLSOM,
U. S. Com. for Juneau, Alaska.*'
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VII.

That said Court erred in receiving in evidence the fol-

lowing testimony of the witness Thon)as. t^mith, to wit:

''Q. From your obbervaition how do you regard the

Bonanza Claim as a m^uin^ property?

A. I don't regaro it as a mining property ait all. i

would not locate it o-day as a mining claim if it was

a public domain. 1 have seen much better prospects

than that, and wouldn't locart:e them in this District."

VIII.

That said Court erred in receiving in evidence the fol-

lowing documents, to ^nt:

"/» the District Court of the United States, District of Alaska,

THE UNITED STATES f

5^ No. 170.

I

vs.

WIT.LIAM HENNTNG

Complaint.

The plaintiff, the United States of America, by Whit

M. Grant, United States Attorney for the District of

Alaska, shows to the Court that it is the absolute owner

in fee of the whole of what is known as Block 'C and 7,

except T-ots 4, 5, and 6, marked 'Reservation,' on the

original Hanus survey of the town of Rockwell, now

Juneau, Alaska, and is entitled to the immediate posses-

sion thereof, and the defendant, William Henning,

v/rong fully Avithholds possession of the same or a parr
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thereof from plaintiff to its (lania;^e in the sum of one

hundred dollars.

Tliat it acquired the title to and possession of the

whole of Alaska by treaty and purchase from Kussia in

1807, and has made improvements upon the a))ove

described property as a reservation for its own use.

That defendant now occupies a pan of said reserva-

tion with a house and claim to own the saujo.

Wherefore ])l:untiff asks judcjment for the possession

of said property and for one hundred dollars dama^res

and for the costs of this suit.

WHIT M. GRANT,

United States Attorney for Plaintiff.

United States, 1

District of Alaska. J

I, Whit M. Grant, on oath say that T am United States

Attorney for Alaska, that I have read the foregoing- com-

plaint, and the allegations thereof are true as I verily

believe.

WHIT M. GRA.NT.

Subscribed and sworn to by Whit M. Grant before me

this 1th day of April, 1S89.
'

'"

' v

H. E. HAYDEN, "

'

I
Cierk."
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'^\t the ^ray term of the District Court of the United

States of America for the District of Alaska, held

ait Sitka on the 12th day of September. 1.S90.

UNITED STATES ^

vs. V No. 170

WILLIAM HENNINn..

Decree.

It* appearing- to the Conrt that the summons issued in

this cause has been duly and personally served as re-

quired by law and that for failure to appear and an-

swer as required by law the default of the defendant

was entered on July 24th, 1890.

It is now ordered that said default be confirmed and

on like motion this cause coming on to Le heard and the

Court having; heard the evidence a.nd beii]<> fully ad-

vised in the premises

—

It is ordered and adjudged that the pialntin' have .ind

recovei' of and from the defendant the possession of the

property in dispute; to wit, all of Block ^C,' and 7, ex-

cept Lots 4, 5, and G, of the original Tlauus survey of the

town of Rockwell, now Juneau, marked 'lleservation,'

It is further ordered and adjudged that n writ of posses-

sion issue ousting the defeudaut froui tlie possession

thereof, and that the plaintiff recover of and from the

defendants its costs herein taxed at |18.9;">. And that

execution issue therefor.

JNO. n. KEATLEY,

District Judge.''
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"f/» the United ^tatrft District Court, in and for the DiHtrU-t

of Alafkn.

UNITED STATES

vs.

WTLLTAM HENNTNG.

Writ of Possession.

The President of the United States of America, to the

IVFarshal of the District of Alaska:

You are hereby commanded that of the c^oods and

chattels of William Hennin" in yonr district, you cause

to be made the snm of eighteen and ninety-live-100 dol-

lars, together with the costs of this writ: or, if sufficient

personal property cannot be found, then out of any real

property belonging to him of wliich he was seised on

September 12. 1889, or afterwards, to satisfy a judg-

ment lately rendered in the District Court of the Uniterl

States for the District of Alaska ai>ainst said William

Henning, for the possession of property hereinafter

described as well as for the costs and charjres in and

about that suit expended which the United States harl

sustained; whereof said William Henninir was convicted

as appears of record.

You are further commanded to ou«!( said William

Henning-, and all persons claiming by, through, or un-

der him, from the possessiou of Block 'C,' and 7, except

1-ots 4, 5, and G, marked 'Reservation,' as appears by
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nanus survey of I lie tt)wu of Uockwell, uow Juneau,

Alaska, and from any and all part thereof, and place the

jtlaintiff* and its custodians, tlie collector of customs for

the District of Alaska, or his reprt'sentatiive, in th^^ po'S-

session thereof as provided by the jud£*ment rendered

in said Court on September 1-, 1881>, in a suit in eject-

ment, therein between the United States, as plainiiff,

and said William Henniug, defendant.

And have you that money with this writ, with your

doings thereon before the Judge of said Court, within

sixty days from the date hereof to satisfy this iudgment

rendered as aforesaid.

Witness the nonora.ble JOHN H. KEATLY, Judc:e of

said District Court this 1st day of October, 1889.

HENRY E. IT ADEN,

Clerk.

WHIT M. GRANT,

United States Attorney for Plaintiff."

Marshal's Return.

"United States, 1
^ss.

District of Alaska. J

I hereby certify and return that the within writ of

possession came into ray hands for ser^ice on the 13tl.

day of October, 1889, and that on the 27th day of Nov..

1889, I evicted the within named Willi^un llenning, de-

fendant, and delivered the possession of tln^ said prem-

ises \uio the hands of the coUe-. tur of customs for the

District of Alaska, also thai 1 hrre))y return the same,
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no property exempt except from executiun could be

found upon which levy could be made.

OKVILLE T. POSTER,

United States Marshal.

Ry Max EndJeman,

Deputy.

Customs House. Juneau, \laska.

Collector's Office, Nov. 27th, l'S89.

deceived of ^fax Endelman, Deputy V. i^. Marshal,

one cabin, situated in Block 7 of the to^Mi of Juneau,

Ahiska, formerly in the possession of William rTenninjr.

C. S. RLACKETT,

Deputy Collector

['nited States of America,

District of Alaska

I, W. J. Hills, clerk of the United States Di<9trict

Court for the District of Alaska, Division No. ), do here-

by certify that I have compared the foregoin-j and at-

tached copies of the complaint, decree, writ of posses-

sion, with marshal's return endorsed thereon, in cause

No. 170, United States vs. William Hennino-, and that

the foregoing and attached copies, are true and corp?ct

copies of the originals thereof on file and of record in

my office, and of the whole thereof.

Witness my hand and seal this 24th day of June, 1901.

W. J. HILLS,

Clerk United States District Court for District of

Alaska, Division No. 1.

I P.Y J. C. Gibson,

* Deputy.''
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•*/» the District Court of the United SItates, District of Alaska,

THK UNITED STATES^

vs. i-?v(>. 172,

A. WAIR.

Complaint.

The plaintiff, the United States of America, bv AVhit

M. Grant, United States Attornev for the District of

Alaska, shows to the Court that it is the absolute ownei-

in fee of the whole of what is known as T?lock ''C" and 7,

except Lots 4, 5 and 6, marked "Keservation' on the

oi'iprinal Hanns survey of the town of Kocl^well, now

Juneau, Alaska, and is entitled to the immediate posses-

sion thereof, and the defendant, A. Wair, wrongfully

\\ithholds po<=!session of the same or a part thereof from

plaintiff, to its daraagje in the sum of one hundred dol-

lars.

That it acquired the title and possession of the whole

cf Ahiska by treaty and purchase from Russia in 18G7,

and has made improvements upon the above described

property as a reservation for its oavu use.

That defendant now occupies a part of said reserva-

tion with a house and claims to own the sanv\

Wherefore, plaintiff asks judirment for the possession

of said property and for one hundred dollars damages

and for the costs of this suit.

wniT V. nn\i^T.

United States Attornev for Plaintiff
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United States, "|

District of Alaska. J

J, Whit M. Orant, on oath sav that T am United States

Attorney for Alaska; that T havp rend the forecroini:

(omplaint and the allegations thereof are tnie, a? T

verily believe.

WHIT M. GKANT.

Subscribed and sworn to by Whit AT. Crant before me

this Ith day of April, 1889.

H. E. nAYDEN.
Clerk

'A I; the May term of the District Court of the United

States of America, for the District of Alaska, held

at Sitka on the 12th day of September, 1889.

!.

THE UNITED STATES

vs.

A. WAIR

Decree.

Tt appearing to the Cour-t that the summons issued

in this cause has been duly and [)ersonally served as re-

(juired by law, and that for failure to apnear and answer

as required by law the default of tlie defendant was en-

tered ou July 24th, 1889, it is now on motion o!" Whit M
Orant, United States Attorney, ordered that said de-

fault be contirmed, and on like motion this cause com-

ing to be heard, and the Court having heard the evidence
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and being fully advised in tlie premises, it is ordered

and adjudged that the plaintiff havo and roiM)ver of and

from the defendant the possession of the property in

dispute; to wit, all of Block ^C and 7, except Lots 4, 5

and 6 of the original Hanus survey of the town of llocli

>vell, now Juneau, marked 'Reservation,'

It is further ordered and adjudged that a writ of pos-

session issue, ousting the defendant from the possession

of said premises and restoring the plaintifi' to the posses-

sion thereof, and that the plaintifi" recover of and from

the defendant its costs herein taxed at |18.95 and that

execution issue therefor.

JNO. II. KEATLEY,

District Judge.''

"In the United States District Court hi and for the District of

Alaska.

THE UNITED STATES ^

vs.

A. WAIR. j

Writ of Possession.

The President of the Thiited States of America, to the

Marshal of the District of Alaska:

You are hereby commanded that of the go<^ds and

chattels of A. Wair in your district, you cause to be

made the sum of eighteen and O.'i-lOO dollars, touether

with the costs of this writ, or if sutVicient personal prop-

erty cannot be found then, out of any real propf^rty be-

longing to him, of which he was seised on September 12,
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1889, or afterwards, to satisfy a indjzmcnl lately ren-

dered in the District Court of the United States for tlie

District of Alaska, against A. Wair for the possessifm of

property hereinafter described as well as for the c(»srtK

and charges in and about that suit expended which the

United States had sustained whereof, the said A. Wair

was convicted as appears of record.

You are further commanded to oust said A. Wair and

all persons claiming by, through or under him. from the

possession of Block 'C and T, except l.f>ts 4, 5 and 6,

marked 'Reservation,' as appears by ITanus survey of

the town of RockAvell, now Juneau. Alaska, and from

any and all parts thereof and place the plaintiff and its

cnstodian the collector of customs for t]ie District of

Alaska, or his representative, in the posses^sion thereof

as provided by the judgment rendered in said Coui-t in

September 12, 1889, in a suit in ejectment, therein be-

tween the United States as plaintiff and A. Wair, de-

fendant.

And have you that money with this writ, with vour

doings thereon, before the Judge of said Court, within

si «;ty days from the date hereof to satisfy this judgment

rendered as aforesaid.

Witness the Honorable JOHN H. K7^:ATLEY, Judge

of said District Court, at Sitka, in said District, this 1st

day of October, 1889.

HENRY E. HAYDEN,
Clerk.

WHIT M. GRANT,

United States Attornev for Plaintiff."
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Marshal's Return.

"TTnited States, 1

District of Alaska. J

1 hereby certify and return that the within writ of

p(KSsession came into my hands for service on the 13th

day of October, 1S89, and that on the 27th of Nov., 1889,

I evicted the within named A. AA'air, defendant, and de-

livered the possession of the said premises into the

hands of the collector of customs for the District of

.Alaska. Also that I heretby return the same, no prop-

erty could be found upon which levy could be made.

OllVILT.E T. PORTEK,

United States Marshal,

By jNfax Endleraan,

Deputy,

Custom-House, Juneau, Alaska,

Collector's Office, Nov. 26th, 1880.

Received of Max Endleman, Deputy U. S. Alarshal,

one cabin situated in Block T,' of the town of Juneau,

Alaska, formerly in the posseission of A. Wair.

C. S. BLACKETT,

Deputy Collector.

United States of .\merir;t, 1

District of Alaska. J

I. W. J. Hills, clerk of the United States Disrtict

Court for the District of Alaska, Division No. 1, do here-

by certify that I liave compared the foi-e2:oing an<l at-
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tached copies of the complaint, decree, writ of posscMs-

8ion with marshal's return endorsed thereon, in cause

No. 172, Unit^ States vs. A. Wair, and that the fore-

iroinj? and attached copies, are true and correct copies

of originals thereof on file and of record in m..v office, and

of the whole thereof, witness my hand and seal this

day of June, 1901.

W. J. HTLLS,

Clerk of the United States District Court for District

of .\laska, Division No. 1.

By J. C. Gibson,

Deputy."

"In the District Court of the United States, District of

Alaska

THE UNITED STATES ^

vs. >

MRS. H. E. HEFFNER.

Complaint.

The plaintiff, the United States of America, by Whit

M. Grant, United States Attorney for the District of

Alaska, shows to the Court that it is the absolute owner

in fee of the whole of what isi known as Blocks 'C and 7,

except Lots 4, 5 and 6, marked reservation on the original

Hanus Survey of the town of Rockwell, now Juneau,

Alasika, and isi entitled to the immediate possession there-

of, and the defendant Mrs. H. E. Heffner wronjgjfully

withholds possession ofl the same or a part thereof from

the plaintiff, to its damas^e in the sum of one hundred

dollars; that it acquired the title and possession of the
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whole of Alaska by treaty and purchase from Russia in

1867, and hasi made improvementsi upon the above-de-

scribed property as a reservation for its own use.

That the defendant now occupies a part of said reser-

vation! with a house, and claims to own the same.

Wherefore, plaintiff asks judgment for the possession

of saidi property and for one hundred dollars damages,

and for the costs of this suit.

WHIT M. GRANT,
United States Attorney, for Plaintiff.

United States, 1

District of Alaska. J

I, Whit M. Grant, on oath say that I am United States

attorney for Alaska; that I have read the foregoing com-

plaint, and the allegations thereof are true, as I verily

believe.

WHIT M. GRANT.

Subscribed! and sworn to by Whit M. Grant, before

me, this 4th day of April, 1889.

H. E. HAYDEN,
Clerk."

^'United States District Court, District of Alaska.

THE UNITED STATES f

vs.

MRS. H. E. HEFFNER.

Answer.

Now comes the defendant, Mrs. H. F^. Heflfner, and for

answer to the complaint herein states that she is in pos-

session of the property described in the complaint, mere-
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ly as the tenant of the owner, F, F. White, whose ad-

dress is Chilcat, Ala-ska; that she has advised him by

mail; also his agent, A. H. Gamel, Esq., at Juneau, of

this action, with directions to defend the same.

MRS. H. E. HEFFXKR.

United States, i
^^

District of Alaska. J
«•

Mrs. H. E. Heppner, being first duly sworn, deposes

and says: I am the Mrs. H. E. Heppner named in the

foregoing answers, as defendant, and have the said an-

swer read and know the contents thereof, and the same

is true, as I verily believe:

A. H. GAMEL,
Notarv Public for Alaska."

"/» the United States District Court, District of Ainsha.

THE UNITED STATES

vs.

MRS. H. E. HEPPNER.

^ No. 174:

Amended Complaint.

Now comes the plaintiff, Whit M Grant, United States

Attorney, and by leave of the Court amends its com-

plaint, and! makes F. F. White a party defendant in this

cause, and prays judgment asi 'by its complaint it has al-

ready prayed.

WHIT M. GRANT,

,

United States Attorney."
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"/n the United States Court for the Distriet of Alaska.

THE UNITED STATES "

vs. >

F. F. WHITE.
J

Answer.

The defendant answers to the complaint and denies:

That the plaintiff is the owner of the premises in the

complaint described as Block 'C and seven, except Lots

4, 5, andi six, in the town of Juneau, Alaska, and that

plaintiff is entitled to the possession thereof.

Defendant denies that he wrong-fully withholds the pos-

session of said premises, and that plaintiff is damaged by

reason of the withholding of said premises, in the sum of

one hundred dollars, or any part thereof.

Defendant denies that plaintiff has or had made im-

provements upon said premises as a reservation for its

own use, or otherwise.

Defendant avers that he? is in the quiet and peaceable

possession of said described premises, and entitled to

the possession thereof.

Wherefore, defendant demands judgment, etc.

JOHN G. HEID,

Attorney for the Defendant.

United States, 1

District of Alaska. J

F. F. White, being duly sworn, says: I am the defend-

ant above named; that the foregoing answer is true, as

I verily believe.

F. F. WHITE.
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Subscribed aud sworn to before me this 3d day of

August, 1889.

LOUIS L. WILLIAMS,

United States Commissioner."

''At the regular May term, 1889, of the District Court of

the United States, in and for the District of Alaska,

begun and held at Sitka.

THE UNITED STATES

vs.

F. F. WHITE and MRS. H. E. HEPPNER. ;

Decree.

This cause coming on to be heard this 29th day of

August, in the year of our Lord, one thousand eight

hundred and eighty-nine, Whit M. Grant, United States

Attorney, appearing for the plaintiff.

It appearing to the Court that Mrs. H. E. Heppner

filed an answer herein, April 20th, 1889, setting forth

that she was in possession of the property in suit only

as the tenant of one F. F. White, and an order having

been made herein, July 6th, 1889, directing that said

White be made a defendant, and a copy of the summons

and complaint served on him, and that the marshal's

return wa^ 'filed July 25tli, 1889, showing due, legal, and

personal service of summons and complaint on said F. F.

White on July 13th, 1889, and that said White was

directed to appear and answer herein within ten days

from the diate of the service of said summons.

And that no appearance having been made, entered,

or answer filed as required, his default was entered

August 16, 1889, for want thereof.

i
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And the defendant White, by his attorney, John G.

Heid, having presented an answer Aupjust 20, 1889, and

asked leave to set aside said default and file the same,

and the Court having examined saidJ answer and the

papers in said cause, and 'being fully advised in the prem-

ises, finds that no suffieient excuse is presented why said

answer was not filed within the time limited, and that

said answer sets up no defense to the cause of action set

out in the complaint.

It is therefore ordered and adjudged that the said de-

fault be, and it is hereby, approved and confirmed, and it

appearing to the Court that the defendant, F. F. White,

was in possession of the property in dispute by his tenant

at the commencement of this suit.

It is therefore ordered' and! adjudged that the plaintiff

have and recover of and from the defendant, ]Mrs. H. E.

Heppner, and F. F. White, the possession of the papers

in controversy, to wit, the whole of what is known as

Blocks 'C and 7, except Lots 4, 5 and 6, marked 'Reserva-

tion' on the original Hanus survey of the town of Rock-

well, now Juneau, Alaska, and that the plaintiff have

an execution to remove the said defendant and all per-

sons claiming by, through, or under them from the pos-

session of said property, and to restore plaintiff to the

possession thereof.

And also that the plaintiff have and recover of and

from the defendant, F. F. White, its costs and disburse-

ments herein, taxed at $23.10, and that execution issue

therefor.

JNO. H. KEATLEY,
District Judge."
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^'Tn the United (States District Conrt, in and for llir T)if<-

triet of Alaska.

THE UNITED STATES
^

vs. I No. 174.
I

I

F. F. WHITE.

Writ of Possession.

The President of the United States of America, to the

Marshal of the District of Alaska:

You are hereby commanded that of the goods and

chattels of F. F. White, in your District, you cause to

be made the sum of twenty-three and 10-100 dollars,

together with the costs of this w^rit, or if sufficient per-

sonal property cannot be found, then out of any real

property belonging to him, of which he was seised on

August 29, 1889, or afterwards, to satisfy a judgment

lately rendered in the District Court of the United States

for the District of Alaska, against F. F. White, for the

possession of property hereinafter described, as well as-

for the costs and charges in and about that suit expended

which the United States had sustained, whereof the said

F. F. White was( convicted, as appears of record.

You are further commanded to oust said F. F. White,

and all persons claiming by, through, or under him, from

the posisession of Block 'C and 7, except Lots 4, 5 and 6,

marked ^Reservation,' as appears by Hanus survey of

the town of Rockwell, now Juneau, Alaska, and from

any and all parts thereof, and place the plaintiff and its
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ciistodiau, tlio colhH'tor of customs for the District of

Alaska, or his representative, in the posKes'sion thereof

as provided by the judj»ment rendered in said Court on
AujTust 29, 1889, in a suit in ejectment therein between
tlie United States as plaintiff, and said F. F. White, de-

iviulant.

And have you that money with tW* writ, with your
doings thereon, before the Judge of said O^art, within

GO days from the date hr^eof, to satisfy tliis jiidirment

rendered as aforesaid.

Witnes!: the Honorable JOHN KEATLEY, Judcre of

oaid District Court, at Sitka, in said District, this 1st

d^iy of October, 1889.

HENRY E. HEYDEN,
Clerk.

WHIT M. GRANT,
United States Attorney for Plaintiff."

Marshal "s Return.

"United States, ^

District of Alaska. J

I hereby certify and return that the within writ of

possession came into my hands for service the 13th day

of October, 1889, and I hereby return the same as satis-

fied in full, by the within-nan.edi defendant^ said defend-

ant delivering to me the said premises, which premises

1 delivered unto the collector of customs for the District

of Alaska.

Juneau, Alaska, Nov. 27th, 1889.

ORVILLE T. PORTER,
United States Marshal.

By Max Eudleman,

Deputy.
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Juneau, Ala^a, Nov. 27th, 1889.

Heceived of Max Endlenian, United States Deputy Mar-

shal, the premisies occupied by F. F. White, on Block 'C,'

the Gov, lies, of the town ofl Juneau, Alaska.

C. S. BLACKETT,
Deputy Collector.

United States of America, 1

District of Alaska. J

I, W. J. Hills, clerk of the United States District Couri

for the District of Alaska, Division No. 1, do herebT

certify that I have compared the foregoing and attached

copies of the complaint, decree, writ of possession with

marshal's return endorsed thereon, in cause No. 174,

United States, vs. Mrs. H. E. Heppner and F. F. White,

and that the foregoing and attached copies are true iind

correct copies of originals thereof on file and of record

in my office and of the whole thereof.

Witness my hand and seal this 24th day of June, 1901

.

W^ J. HILLS,

Clerk' United States District Court for District of Alaska

Division No. 1.

By J. C. Gibson,

Deputy."

IX.

That said Court erred in ruling and holding that the

lode mining claim claimed and asserted by the defendant

in siaid action, and known as the "Bonanzza," was not

legally and properly located as such according to the

law of governing the locations of mining claims on the

mineral lands of the United States, and is, therefore,
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void, foi' tlic icjisoii tliat the alleged discovery of mineral

thereon, and) the discovery st^ke thereof, were, and now

are, upon lands reserved by the United States for milit-

ary- and naval purposes.

X.

That said Court erredi in holding that the plaintiff was

entitled to the possession and right of possession of ihe

premises in controversy herein, because the samt- was

conclusively shown to be mineral land, and plaintiff was

in possession as a squatter, while the defendant was the

owner under a valid mining location.

XI.

The said Court erred in excluding on objections of the

plaintiff the following testimony of the witness John

Wagner, to wit:

That the witness had a mill test made of certain ore;

that said ore came from the shaft of the fraction claim,

which shaft is about GOO feet northwesterly from the

end line of the Bonanza; that the witness traced the

ledge through, and that it was the same ledge that runs

through the Bonanza Claim; that from the mill test so

made he got the $16 in gold from said ore.

XII.

The said Court erred in holding that the Bonanza Lode

Claim w-as nonmineral land, and that the mining location

under which defendant claimed was fraudulent, and not

made in good faith.

1st. Because such question was one solely between

the Government, and the defendant and the plaintiff had

no sufficient standing in Court or title to the premises in
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dispute to authorize Ihe Court to pass upon the question

of the mineral or nonmineral character of the ground.

2d. Because contrary to the great preponderance of

evidence.

3d. Because the question was res judicata and the

mineral character of the land conclusively established

in the decision of the Department of the Interior in the

contest between the townsite claimants and the mineral

claimant had in 1896.

That the Court erred in rendering a decree for the

plaintiff herein, and in not dismissing the case, because:

1st. The Court having correctly held that there was

not an adverse suit under the statute, and it appearing

from the proofs, that the title to the ground in contro-

versy was still in the Government, and the plaintiff hav-

ing- no title, except that of occupancy, the Court had no

jurisdiction of the suit as a bill to quiet title.

2d. It having been conclusively shown by the decision

of the Land Department of 1896, that the ground was

mineral land, the plaintiff's occupancy thereof gave him

no rights whatever thereto.

3d. The Court had no jurisdiction to pass upon the

question of the defendant's rights to the ground as a

mineral location in this action.

And for the errors assigned and for others manifest

of record, defendant prays that the decree of the Unite<i

States District Court for Alaska, Division No. 1, be re-

versed, and the cause remanded with instructions to dis-

miss the plaintiff's bill.

H. H. FOLSOM and

J. H. COBB,
Solicitors for Defendant, Anna Goldstein.
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[Endorsed] : Orijrinal. No. 931. In the United States

District Court for Alaska, Division No. 1, at Juneau. B.

M. Behrends, Plaintiff, vs. Anna Goldstein, Defendant.

Filed May 29, 1902. W. J. Hills, Clerk. Assignment of

Errors. Cobb, Attorney for Defendant.

At the same time the defendant filed her petition for ap-

peal, which with the order appended thereto is as

follows, to wit:

B. M. BEHRENDS,

vs.

A NNA GOLDSTEIN.

VNo. 931.

Petition for Appeal and Order Allowing Same.

To the Honorable M. C. BROWN, Judae of the Above-

named Court, Presiding- Therein:

The above-named defendant in the aibo-ve-entitled

cause, conceiving herself aiggrieved by the order and de-

cree made and entered by the above-named court in the

afbove-entitled cau-se under date of March 29th, 1902,

wherein and whei-eby, among other things, it was and is

ordered and decreed that the plaintiff, B. M. Behrends,

is the owner and entitled to the possession of T»ts 1, 2

and 3, in Block 21, and Lot 7 in Block 2<), of the town of

Juneau, and that the cloud upon the plaintiff's title

caused by the location of the Bonanza Lode Claim as

mineral land is remowd, and the plaintiff's title to said
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lots is qiiio^oil ji« jiL^iinst the defendant's title on the

said minini>- claim, and that the plaintitT have and re-

cover of the defendant his costs and disbursements,

does hereby appeal to the United States Circuit Court

of Appeals for the Ninth Circuit from said order and

decree, for the reason set forth in the assi|j:nment of

errors which is filed herein, and she prays that this, her

petition, for her said appeal, may be allowed, and a

transcript of the record, proceedinigs and papers, upon

which said decree was made, duly autbenticated, may

be sent to the United States Circuit Court of Appeals

for the Ninth Circuit.

Dated May 29th, 1902.

H. H. FOLSOM and

J. H. COBB,

Solicitors for Anna Goldstein, Defendant.

Order.

The foregoing petition on appeal is granted, and the

claim of appeal therein made is allowed and the bond

of appellant is fixed at the sum of five hundred dol-

lars (I5O0.0O).

Dated this 20tli day of May, A. D, 1902.

M. C. BROWN,

Judge of the United States District Court for Alaska,

Division No. 1.

[Endorsed]: Original. No. 931. In the United States

District Court for Alaska, Division No. 1, at Juneau.

B. ]\r. Behrends, Plaintiff, vs. Anna Goldstein, Defend-
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ant. Petition on Appeal and Order. Filed May 29, 1902.

W. J. Hills. Clerk. J. U. Cohh, Attorney for Defend-

ant.

On the 29th day of May, 1902, a citation on nppeal was

issued herein, which is as follows, to wit:

B. M. BEHRENDS,

vs.

ANNA GOLDSTEIN,

Plaintiff,

No. 931.

i

Defendant, j

Citation (Copy).

United States of America—ss.

To the President of the United States, B. M. Behrends

and A. K. Delaney and Oscar Foote, His Attorneys,

Greetino^:

Yoai are hereby cited and admonished to be and ap-

year at the United States Circuit Court of Appeals for

the Ninth Circuit, to be liolden at the city of San Fran-

ci'sco, in the State of California, witliin thirty days of the

dat't' of this writ, pursuant to an appea.1 filed in the

clerk's office of the United States District Court for th<-

District of Alaska, Division No. 1, wherein, Anna Gold-

stein is appellant and yon arc appellee, to show cause,

if any ther*^ he, why tiic judirment and ilecreo in said

appeal mentioned should not be correcti'd and sp<H^dy

justice shonld not be done to the parties in that Ixdialf.
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Witness the Honorable MRLYUA.E W. FULLER,

Chief Justice of the Supreme Court of the United States

of America, this 29th day of May, 1902, and of the In-

dependence of the United States, the one hundred and

twenty-seventh.

M. C. BROWN,
United States District Judge for the District of ALiska,

Divisio.ri No. 1.

Attest:

[Seal of Court] W. J. HTLT>S,

Clerk.

Service of the above and foregoing citation is herfby

admitted to have been duly and legally made in the Dis-

trict of Alaska, this 2d day of July, 1902.

OSCAR FOOTE.

Attorney for Behrends.

[Endorsed]: Original. No. 931. Id the United States

District Court for Alaska, Divisicm No. 1, at Juneau. B

M. Behrends, Plaintiff, vs. Anna (roldstein, Defendant.

Citation. Piled May 31, 1902. V^\ J. Hills, Clerk. J.

H. Cobb, Attorney for Defendant.
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Oij June 26, 1902, the dcfondaul filod her boiiu on ap-

jjeal, which is as follows:

B. ^r. BEHRENDS,

vs.

ANNA GOLDSTEIN,

Plaintiff,

Defendant.

No. 931.

Bond on Appeal.

Know all men 'by these presents, that we, Anna Gold-

stein, of the city of Juneau, as principal, and Ohas.

Goldstein and L. Goldbero-, as sureties, are hold and

firrnly bound unto B. M. Behrends in the full and just

sum of five hundred G|500) dollars, to be paid to B. M.

Behrends, his executors, administrators and assi2pns. to

Avhich payment well and truly to be made, we bind our-

selves, our heirs, administrators, snccessoi"* and execu-

tors, jointly and severally, by these pri?f?ents.

Sealed with our seals this 29th day of May, 1902.

Whereas, lately at a session of the Hijited States Dis-

trict C'ourt for Alaska, Division No. 1, in a ^uit pendinfi;

in said court between the sai<l B. ^f. Behrends, plain-

tiff, and Anna Goldstein, defendant, a decree was ren-

dered ainainst the said Anna Gohlslein, and tlie said

Anna Goldstein luninp: obtained from tlie said Court

an onler allowinji; an appeal to the United States Circuit
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Court of Appeals, for the Ninth Circuit, to reverse the

decree of the aforesaid spit, and a citation directs to

the said B. M. Behrends is about to be issued, citing and

adnionishiuig him to be and appear at the United States

Circuit Court of Appeals for the Ninth Circuit, to be

hoJden at San Francisco, Californin

:

Now, the consideration of the above obligation is

such, that if the said Anna Goldstein shall prosecute her

said appeal to effect and shall answer all damages and

costs that may be awarded against her if she shall fail

to make her plea good, then the above obligation to be

void; otherwise to remain in full force and virtue.

ANNA GOLDSTEIN,

By J. H. COBB, [Seal]

Her Attorney.

CHARLES GOLDSTEIN. [Seal]

L. GOLDBERG. [Se'il]

Sufficiency of sureties on the foregoing bond is np-

proved this 29th day of May, A. D. 1902.

I M. C. BROWN,
Judgie.

[Endorsed]: Original. No, 931. In the United States

District Court for Alaska, Division No. 1, at Juneau. B.

M. Behrends, Plaintiff, vs. Anna Goldstein, Defendant.

Bond on Appeal. Filed June 26, 1002. W. J. Hills,

Ch^rk. Cobb, Attorney for Defendant.
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On May 31, 1902, the Court made and entered the follow-

loving order, to wit:

B. M. BEHRENDS,
Plaintiff,

^^-
^ \o. 931.

ANNA GOLDSTEIN,
Defendant.

Order Extending Time to File Transcript-

Now, on this day, comes the plaintiff, by JNfr. Foote, of

LOiinsel, and the defendant, by Mr. Cobb, of counsel, and

thereupon this cause comes on to be her^rd upon the mo-

tion of said defendant for extension of time in which

to file the transcript herein, in the rTnUi^l Stdites Circuit

Court of Appeals for the Ninth Circuity that after arj^u-

ment by counsel it is ordered that the time in which to

file said transcript in said United St.a'^es Circuit Court

of Appeals for the Ninth Circuit, be, and the same is

hereby, extended to the 1st day of AusAU^^t, 1902.

M. C. BROWN,
Judec

Clerk's Certificate to Transcript.

United States of America,

District of Alaska,

Division No. 1.

^ss.

I, W, J. Hills, clerk of the Unitv?d States District

Court for the District of Alaska, Division No. 1, do here-

by cei-tify that the above and foregoing? and hereto an
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nexed pf^g'^f^. numbered from one to , both

inclusive, are a full, true and correct transcript of the

records and files of all the proceodinirs in the therein

mentioned cause of B. M. Behrends vs. Anna Goldstein,

as the same appears of record and on file in my office

;

That this transcript has been prfri>ar€d by attorneys for

appellant out of this office by permission of the Court;

That the costs of examination and certificate amountfng

to 121.85 has been paid to me by appellant

In testimony whereof I have hereunto set my hand

and caused the seal of the Court to he h«-reunto affixed

at Juneau, Alaska, this 17th day of July, 1902.

[Seal] W. J. HILLS,

Clerk Ignited States District Court for District of Alaska,

Division No. 1.

By J. J. Clarke,

^ Deputy.

[Endorsed]: No. 869. In the United States Circuit

Ccurt of Appeals for the Ninth Circuit. Anna Gold

jitf'in. Appellant, vs. B. M. Behrends, .Appellee. Tran-

script of Eecord. Upon Appeal from the United States

District Court for the District of Alaska, Division No 1.

Filed July 25, 1902.

F. D. MONCKTON,
Clerk

By Meredith Sawyer,

Deputy Clerk.
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IN THE

UNITED STATES (IRCOIT (OUliT OE APPEALS

FOR THE NINTH CIRCUIT

ANNA GOLDSTEIN, Appellant,

vs.

B. M. BEHIiENDS, Appellee.

Appealed from the United States District Court for Alaska,

Division No. i.

I^RIEF OF APPELLANT.

STATEMENT OF CASE.

TliiK suit was beg-un by the ap])«llee on the 6tli

day of May, 1899, as an action in ejectment, in suj)-

port of an adverse claim in tlie local land office

;



(Her. p. ^ ). A (leiiiurrer was interj^osed by

the (lefeiidant (Kec. ]). ^ ) and HUHtained by-

Judge JoliuHoii (Rec. p. ^ '

), the former District

Judge for Alanka, on the ground tliat ejectment

would not lie, where the plaintiff was in possession.

(Rec. p. f- 2 /9 .) (Young vs. Goldstein 97 Fed.

808.) Upon application of the i)laintiff (appellee),

leave was given to amend, the question as to whether

the complaint could be cured by amendment being

reserved. (Rec. p. ^/ .) Thereafter and dur-

ing the time allowed to amend, the plaintiff filed a

motion for a rehearing (Rec. p.Z 5 ), which

was granted. (Rec. p. 2 ^ •) While the case

was in this condition, Judge Johnson resigned, and

was succeeded by Judge Brown. The original de-

murrer was overruled by Judge Brown, on the ground

that the complaint stated a case for relief which a

court of equity could give but permitted the plaintiff

to reform the complaint so as to comply with the rules

for equity pleading. (Rec. p. 2^ .) The plain

-

tiflt" thereupon filed a pleading denominated an

"Amended complaint in equity" (Rec. p. 2> )

and praying for the removal of clouds from plaintiff's

title. The defendant moved to strike out, and take

off the files this amended complaint (Rec. p. ;? 7 ),

but the court denied the motion. (Rec. p. 3 f .)

Defendant then demurred to the amended comj)laint,

(Rec. p. 'V^ ), and the demurrer was overruled.

(Rec. p. ^^ .) An answer was filed (Rec. p.

L( (^ ), reply made (p. ), but afterwards

withdrawn, (Rec. p. v^* )' the cause was referred,



along Willi .SS other causes involving the same ques-

tions, (p. 4/^- ); evidence taken, and reported to

the court (p. ]>. ^-^-jz^), which rendered a decree

for the plaintiir. (Kec. p. cPi 7 .) A bill of ex-

ceptions was saved (p. ^ V J ), assignment of errors

madeip.JS-f ), apijeal allowed (p. ^//- s ), ap-

peal bond fiJed (p. yj*;)- ), and the cause is now
here presented tor correction and revision.

There are thirteen assignments of error, but those

that will be urged present four leading questions:

—

1st. Can an action at law, in ejectment be

amended into a suit in equity to remove clouds and
quiet titled

2nd. Will a suit to quiet title lie, where the

bill shows the complainant to be without title other

than naked possession, and the defendant to be an

appplicant for a mineral patents

M. Had the senior naval officer authority to

create a naval military reservation ?

4th. In a suit involving the right of j^ossession

of land, the title of which is still in the government,

is a final decision of the Land Department as to the

character of the land binding upon the courts i

These questions were vital to the suit at bar, and

in order to reach the decisicm rendered, ainl herein

appealed from, the trial court in effect answered the

first three in the affirmative, and the last in the nega-

tive. Other questions are also raised, and will be no-

ticed in their order, but these are the most im])ort-

ant.
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We have made the opening statement brief, be-

cause it will be neceBHary to/juote tlie ret-ord more in

detail under the separate asnignments which we now

proceed to })reHent.

The first question })reseuted is raised by 1st, 2nd

and 3rd assignments, which are as follows :

—

"I. That the United States District Court for

Alaska Division No. 1 erred in overruling the demur-

rer of the defendant to the original complaint of the

plaintiff herein.

''II. That the said court erred in requiring or

permitting the plaintiff to amend his original com-

plaint into a bill in equity and proceed with this

cause as a suit in equity.

'

' III. That the said court erred in refusing the

motion of the defendant to strike from, and take off

the files the amended complaint of the plaintiff and

dismiss the cause. [Rec. p. J^f- fo .]

The original complaint is simply a complaint in

ejectment, purporting to be in support of an adverse

claim filed in the local land office. [Rec. p. C? • ]

But it alleges possession and "actual occupation" in

the plaintiff. To this complaint defendant demurred

on five grounds towit

:

1st. That plaintiff was in possession of the

the premises prayed for.

2nd. That plaintiff had no legal title.

8rd. That the court had no jurisdiction of the

subject matter of the suit.

4th. That the plaintiff had no right, title or in-



terest in the premises sued for, in that the same is a

part of a mining chiim, on the public domain, and

the title set up b}' plaintiff alleges no mineral claim.

5th. That plaintiff has mistaken his remedy and

sliould have sued to quiet title. (Ree. p. 6 .)

As already stated this demurrer was sustained

by Judge Johnson. (Rec. p. /- f- Z /
.
) When the

matter came on for Iiearing before tlie learned trial

judge who succeeded Judge Johnson, the demurrer

was overruled, but the plaintiff was required to amend

his complaint to conform to the practice in equity,

and proceed with the cause as a suit in equity (Rec.

V' ^6 )5 '1^^^^ the defendent excepted. (Rec. P'34^j<

Tiie amendment having been filed changing the ac-

tion in ejectment into a suit to c[uiet title, the de-

fendant appearing si)ecially moved to strike from and

take off the files the said amended ])leading on the

following grounds:

—

"1st. Tliat this is an action brought under the

provisions of Sec. 2825-6 of the Rev. Stat, of the

U. S. as adverse suit; that the original complaint was

filed as a complaint in an action at law, in ejectment,

and a summons at law was issued and served and no

other process was ever issued or served herein; that

the defendant appeared in obedience to said sum-

mons in this court as a court of law, and has never

appeared herein as a court of equity; that tlie amend-

ed complaint is filed on the equity side of the court,

as a bill in equity and not as an amendment to the

original complaint at law; and no process in equity



has ever iwHiied nor is a Huhpoena or any iJ-oceHS

prayed for.

2iid. 8aid pretended amendment is not germane

to the original complaint, but sets up an entirely new

and different cause of action and is filed in another

and different court or jurisdiction in this: the origi-

nal complaint was an action of ejectment on the law

side of the court and the amended bill is a bill of

equity to (piiet title on the chancery side of the court.

8rd. The cause of action herein was not filed in

a court of competent jurisdiction within the time re-

quired by law, in this: The original complaint being

an action in ejectment was filed on the law side of the

court as an action at law, and this court as a court of

law had no jurisdiction of such cause of action

alleged; and no suit was filed in this court as a chan-

cery court, which alone had jurisdiction, until the

filing of said pretended amendment. (Rec. p. ^ 7 .

)

This motion the court denied (Rec. \).^9 )

and the defendant excepted. (Rec. p. 3 1/^ .
)

That ejectment will not lie while the plaintiff is

is in possession (to say nothing of the other grounds of

demurrer) is too well settled to require discussion.

(Estee PI. Vol. II, 98. Perego vs. Dodge, 163 U. S.,

160. II Lindley on Mines § 754.) Indeed this prop-

osition was not controverted in the court below; for

the court overruled the demurrer because the com-

plaint stated a cause for relief such as a court of

equity could give and required the plaintiff to

amend and proceed as in equity. (Rec. i).
Z i^ .)

Was the error in overruling the demurrer cured then



by this requirements We, think it was em})hasized,

and that the court should not even have permitted an

amendment, but should have dismissed the case.

While the law is liberal in allowing- amend-

ments it has these necessary limitations: The amend-

ment must not set U]) a new c^nisc of action or cliange

the character of tlie action. An action at law cannot

be changed into a suit in equity, ((xray vs. Brown,

15 How. Pr. 555. Long vs. Bullard, 59 Ga., 855.)

A contrary rule prevails in some of the states, as

Texas and California, but it is not the rule unfh^r the

Oregon code, which was the code of Alaska when this

suit was brought (under act of congress of May ITtli,

1884,), and which has been re-enacted as the Alaska

code, June 6tli, 1900. (Beacannon vs. Leibe, 5 Pac.

Rep., 275.) And in the Federal courts the rule is

the same. (Blalock vs. Equitable Life As. So., 73

Fed. H55.)

Fourth assignment of error:

"That said court erred in overruling the demur-

rer of the defendant to the amended complaint, filed

as a bill in equity." (Kec. p. ^f^ .)

The "amended comi)laint in equity" sets out in

substance, that the plaintiff and those under whom
he claims, took actual possession of the premises in

controversy, before the discovery and location of the

Bonanza and Lode claim, and cleared, improv(»d and

occupied said premises continuously till the date of

suit, and were still occupying the same. That at the

time of the first occui)nncy the ground was open un-
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occupied public domain. Tin' title })lead then

amounted simply to prior occupancy of public rlo-

main. It waw further al'le^ed that the defendant

claimed a parcel of land (which is described) embrac-

ing in its exterior ])oundaries the j)remi8eH sued for,

which the defendant and her grantors claimed to

have located as a lode mining claim; that she had ap-

plied for patent to said lode claim; that during the

period of publication of the notice plaintiff filed his

adverse claim and protest in the land office; that the

suit was filed pursuant thereto to determine the pos-

session and right of possession. The bill then further

^ets up in wubstance that the land embraced in the

lode claim was non-mineral; that after the original

location, the boundries had been widened; that the

mineral location was not made in good faith, and for

the purpose of obtaining title to mineral land, but

for the fraudulent purpose of acquiring title to it,

to be used for townsite purposes, and pursuant to

that purpose defendant had "salted" the claim; that

the mineral location was void because the discovery

was on a government reservation; that plaintiff has

the possession and right of possession of the premises

sued for and is the owner thereof against all the

world except the United States, and prays that the

cloud upon plaintiff's title be removed, and he be

decreed to be the owner and entitled to the possession

of the land, for costs, etc.



To this bill the defeiKlant deiiiuiTed on the fol-

lowing gronnds:

—

I.

That said bill is not framed in accordance with

the equity rnles of practice in that it fails to state the

citizenship of defendant.

II.

That it appears by said bill, l)y the plaintijff's

own showing, that plaintiff is not entitled to any of

the relief prayed for therein.

III.

That it appears from said bill, that plaintiff has

no right, title, or interest in the premises therein

sued for.

IV.

That it appears from said bill that the same is

filed pursuant to and in support of, a pretended ad-

verse claim first filed in the U. S. Land Office at

Hitka, under the provisions of Sections 2325-f) U. S.

Rev. Stat, and that the claim of right alleged by

plaintiff is not subject of an adverse suit under said

provisions.

V.

That it appears from said bill that plaintiff lias

no equities in the subject matter of this suit.

VI.

That it appears from said bill that this Court has

no jurisdiction to hear and determine the several mat-

ters and things alleged against the claim of this de-



feiHlant as to Um premiseH therein mentioned; ])ut

that such juriBdiction is by law vested exclusively in

the Land Department.

VII.

That it appears from said bill that the title to

the ground in controversy is still in the United

States, and that the grant of the title to the same is

still in process of administration by the officers of the

government; and that this Court has no jurisdiction

to hear and determine the question of the ownership

of said ground pending the administration of the

grant by the government.

This demurrer the court overruled (Rec. p.

"y^3
), and the defendant reserved her exception.

(Rec. p. 3^6^ .)

There are several propositions of law raised here

which apply also to the case on which it merits.

In the first place it was contended in behalf of

the defendant that the case made by the bill was not

an "adverse" suit, under the provisions of sections

2325-26 of revised statutes. In this contention the

learned trial Judge agreed with us, and we can do no

better than to cite the able opinion filed in support

thereof. (Rep.J? 3 o~^ .) Eliminating that feature

of the case then, is there anything shown entitling

the plaintiff to any relief?

In the first place it will be observed that the

plaintiff's title is simply naked possession of govern-

ment land. It matters not that conveyances are

plead; the stream cannot rise higher than its source,
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and the plaintiff's title originated in simple oecnpancy

of government land. No facts are shown making an

inchoate title, or any right to acquire title from the

government.

Now in a bill to (piiet title there must be a title

to quiet. Naked possession is wholly insufficient.

(Sparks vs. Starr, 6, Wall. 402. Sparks vs. Pierce,

115 U. S. 408. Gillis vs. Downey 85 Fed. 483. Rin-

con Water Power Co. vs. Anaheim Union Water Co.

115 Fed. 543, where Judge Wellborn collects the

authorities.

)

But the plaintiff contended below (and we pre-

sume they will contend here) that his bill is helped

out by the act of May 17, 1884, 23 Stat. L. 24, chap.

53. The part of that act claimed to bear upon the

case is found in Section 8, which extends the mining

laws to Alaska, and then provides:

—

" That the Indians or other persons in this Dis-

trict shall not be disturbed in the possession of any

lands actually in their use or occupation oi* now

claimed by them but the terms under which such per-

sons may acquire title to such lands is reserved for

further legislation by congress: And provided fur-

ther, that parties who have located mines or mineral

privileges therein under the laws of the United

States applicable to the public domain, or who have

occui)ied and improved or exercised acts of ownership

over such claims shall not be disturbed therein, but

shall be allowed to perfect such claims by payment

aforesaid

:

But nothing contained in this act shall be con-
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strued to put in force in said district the general land

lawH of the United States."

The claim wjih that th© proviso above quoted was

a grant of some sort of title to occupants. But we do

not think it susceptible of such a construction. The

proviso was simply that "persons in possession" were

not to be disturbed." Plaintiff does not allege that

he was disturbed. His comi)laint simply is that the

defendant is trying to buy from the government by

fradulent devices. He does not even allege that

these devices will be successful and the government

induced to part with its title unless the Court pre-

vents it. We are left to infer that the devices will

be successful, that defendant will secure the legal

title, and then "disturb" the plaintiff. To prevent

this possibility, the court is asked to decree at the

suit of the plaintiff, a mere squatter, that the defen-

dant is not entitled to buy the land from the govern-

ment as mineral land. And this was a question, as

will be shown further along, while the Land Depart-

ment had exclusive jurisdiction to determine. Surely

the courts cannot, at the suit of a mere squatter, be

constituted the guardians of the officers of the Land

Department in their administration of the public

lands.

It will be further observed that the allegations of

the bill make the plaintiff' 's whole right in the matter

hinge upon the question of the non-mineral charac-

ter of the land. His case is bottomed upon that.

For it is apparent that the plaintiff, claiming for

townsite purposes, could have no right in mineral
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land. Only non-mineral land can be legally occupied

for townsite purposes in Alaska. The act March 3rd,

1891, 26 Stat. L. 10V).5 Chap. 561, Sec. 11, provides

for townsites in Alaska under section 2887, of the re-

vised Statutes. Section 16 had no application to

Alaska, as there were no laws there for incorporating

towns. Such being the crucial question raised had

the Court jurisdiction to determine it ? That the

Court will not assume to decide such a case is, we

think, settled by the authorities. (II Lindley on

Mines, § 717. Lee vs. Johnson 116 U. S. , •48. Vance

vs. Burbank, 101 U. S., 514. German Ins. Co. vs.

Hogden, 40 Pac. Rep., 456. Perego vs. Dodge, 168

U.S., 168. Lost Chance Mng. Co. vs. Tyler Mng.

Co., 157 U. S., 5^4: Alice Placer Claim, 4 L. D.,

314. Snyder vs. Waller, 25 L. I)., 7. Thomas vs.

Ellin<<, 25 L. D., 425.)

In tlie Alice Placer claim case, Mr. Justice La-

mar, while secretary of the Int-:;rior, held that the

question was so exclusively one for the Department,

that after a decision in favor of adverse mineral claim-

ant in the adverse suit, the department must still de-

cide whether the land was mineral in character. This

ruling is cited with approval by the supreme court in

Perego vs. Dodge. It is there said that the question

as tt) the right of the applicant for patent as between

him and the government cannot be determined in a

suit against tlie latter. Certainly then the right of

the applicant to a patent cannot be determined in a

suit by one not a claimant under section 2825. The

court is doing indirectly wliat it cannot do directly.



'J'lie autiioriti(?s cited \v(; tliink justify the conclusion,

that a suit m proper where rival mineral claims are

asserted; tliat where the only question raised is not

which is the better claim l)iit whether the patent ap-

plicant iias complied with the law in locating on

mineral land, etc., the qnestion must be raised by

protest in the department and tried tliere. While

the grant is in process of administration, the jurisdic-

tion of the department is exclusive.

If these propositions are correct it follows that

the bill stated no cause of suit, and the demurrer

should have been sustained.

Upon the overruling of the demurrer the defend-

ant (reserving lier excei^tions) answered, admitting

plaintiff's possession, but denying his ownership of

the lots sued for; admitted that in 1882 the ground

was public domain unsurveyed, but denied its occu-

pancy by plaintiff prior to 1887; denied all fraud and

pretense ijlead by plaintiff; the widening of the claim

as originally located, and that it was her purpose to

acquire the bonanza lode claim for townsite purposes,

and not as mineral land; denied that the ground was

non-mineral, the government reservation plead by

plaintiff, and the ''salting" of the claim.

She affirmatively plead a valid location of the

Bonanza Lode in 1886, by Sandstone and Cota, and

deraigned title by mien conveyances from them to

herself, and annual assessment work to hold the claim.

She further plead that in 1893, plaintiff, and other

residents of Juneau made application to the Land
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Department for patent to the townsite of Juneau, to

include the Bonanza Lode clahn within its exterior

boundaries; that the defendant filed her protest in

the land office against the issuance of said patent, so

as to include ihe Bonanza Lode, on the ground that

the same was mineral land, not subject to sale for

townsite purposes. That the plaintiff through the

townsite trustee ansAvered snid protest denying the

mineral character of ihe land, and making substan-

tially the same allegations of fraud as are contained

in plaintiff's bill. That all the matters and things set

up and attempted to be litigated by the plaintiff here-

in, were set up and litigated by him before the de-

partment. That a hearing was had on said protest,

and a final decision rendered by the Secretary of the

Interior holding the Bonanza Lode claim to be min-

eral land, subject to occupancy and sale as such and

not subject to occupancy and sale for townsite pur-

poses, and the judgment was in iull force and effect.

That a contest involving the same questions raised by

the pleading herein was pending in the Land Depart-

ment. (Rec. p. ^^ .)

A reply was filed, bnt withdrawn. The case was

sent to a referee to take and report the testimony,

and voluminous evidence was taken. The court

heard the case on the evidence reported, and rendered

a decree for the plaintiff, decreeing that defendant's

location of the Bonanza lode was void because the

discovery of mineral and the discovery stake was on

Block U., a government reservation; that tlie plain-

tiff was tlie owiier oi' llie lots siut] [or except as
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agaiiiHt the United States, and dec-reed that the cl<»ud

on plaintiff's title caused by the location of the Bo-

nanza Lode claim be removed, and his title quieted

as against the mining claim, and that plaiutitf re-

cover costs. (Rec. p. ^ 3 7 •)

This decree we claim is erroneous in the follow

-

lowing particulars:

—

1st. The court received incompetent evidence.

2nd. The evidence is insufficient to sustain it.

This brings us to a specification of the errors re-

lied on and arising on the merits of the case.

The fifth, sixth and ninth assignments relate to

the same error and will thereafter be presented to-

gether.

The fifth complains of the action of the court in

admitting in evidence certified copies of certain docu-

ments from the office of the Secretary of the Navy,

being correspondence relating (partially) to Block C,

claimed as a reservation at Juneau. (Rec. p. 3^o .)

The bill of exceptions shows (Rec. p.3 4^6-36/),

that when these documents were offered, for the pur-

pose of proving that Block C was a naval reservation,

the defendant objected because, 1st, hearsay,

2nd incompetent, and immaterial, in that it did not

tend to show any reservation on Block C, since a re-

servation can only be made by proclamation of the

president or act of congress.

Only a very small part of these documents are

even claimed to have any bearing on the case and we

will confine ourselves to these parts. The first is a



letter from Commander Glass to Lieut. Rockwell,

dated May 7tli, 1881, directing him to proceed at

once to Rockwell (afterwards Juneau), and (among

other things) have the officers under his command

make an accurate survey of the camp, in conformity

with the original locations as shown by the miners'

records.

The second is the rei)ort of Lieut. Rockwell made

pursuant to tlie above letter, and dated May 29th,

1881, at Military Post, Rockwell Alaska. The re-

port is voluminous, covering almost all subjects; the

only i)art of it claimed to be material being, as fol-

lows; On the morning of tlie 18th Master (1. C.

Hanus proceeded to lay out the lines, and accurately

stake the government reservation, while the rest of

the available men of the detachment began to clear

the ground for building temporary quarters," etc.

The ground here referred to was shown by other evi-

denco to be Block C.

The third document is a monthly report to the

Secretary of the Navy by Commander Henry Glass,

on June 6th, 1881, from Sitka, Alaska. The only

part of it claimed to be material is the following:

''Since the establishment of the military post at the

mining camp of Rockwell as reported in my letter No.

lo of Ma,y is now anticipated. The number of the

miners and Indians there having largely increased, I

do not consider it advisable to abandon tlie military

post before the arrival of the U. S. S. Wauchusett.

1 enclose a report from Commander C- H. Rockwell
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(;ii tlie coiiditioii oi allairs at the mines, and also the

plan of the (jiiarters erected under his command."

The fonrth is a letter from Lt. Com. H. E.

Nichols to the Secretary of the Navy, dated Juneau.

Alaska, Sept. 29, l«>s4, and reads as follows:

—

^ S. S. Pinta, 4th Rate,

Sitka, Alaska,

Sept. 29. 1894.

Sir:—I respectfully request instructions regard-

ing the following property which I have reason to

believe belongs to the Navy Department—namely

—

three houses and a small land reservation at this

place.

No record of any kind relating to this property

was turned over to me when I assumed command of

the Pinta, but referring to a letter signed by Com-

mander Glass, commanding U. S. S. Jamestown, and

dated June 6, 1891, which I find is a congressional

document of date February 24, 1882, which refers to

a report of the construction and first occupancy of

these buildings by Lieut. Rockwell. I believe they

have been occupied every winter by a small force

from the war vessel stationed in these waters.

On my arrival yesterday at Juneau, I find the

buildings occupied as follows: the one used as 'Offi-

cers' Quarters' by Mr. States, the U. S. Commis-

missioner to Juneau, who came up with the new gov-

ernment; the 'Barracks' is used as a lock-up or jail,

and the third one is used by Mr. States as a court

room.
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I was unable to learn, on inquiry, that these

buildings were leit in the particular charge of any

person, and the deputy collector upon his arrival last

June, obtained possession of the keys and assumed

charge, and has lately allowed them to be used as

noted.

In 8ec. 10 of the organic act establishing the

district, it is directed that the U. S. Marshal assume

charge of all public buildings, unless required for the

customs service or military purposes.

I have informed the Governor and Marshal that

while I am willing to concede the occupancy of the

building as at present, I hold them as still belonging

to the navy and if the necessities of the future re-

quire it they must be vacated for naval (military)

purposes.

In the absence of any instructions whatever re-

garding the change from military to civil rule, you

will please give such as you deem necessary in the

case. Very respectfully,

H. K. Nichols,

Lieut. Comdr. U. S. N.

Comdg. Pinta.

Hon. W. E. Chani)lp:k,

Sec'y of the Navy,

Washington, I). C."
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Tlie fifth is a ieitter Uroui tlie Secretary o'i the

Naiiy to Com. Nieholy, dated December 13tli, 1>S^S4, a

[);Lrt of which in a reply to the above request for iii-

ritructioiiH, and reads as foflows:

"Referring to your letter of September 29, con-

cerning three houses and a small land reservation at

Juneau, Alaska, which you have reason to believe

beloijgs to the Navy Department, but which are now

occupied by the civil authorities, to whom you have

given notice that such occupation is subject to the

right of this department to take possession thereof

when needed for naval (military) pur})oses, you are

informed that your action is approved."

The other three letters we quote below in full:

—

"U. S. S. Pinta. 4th Rate,

Juneau, Alaska,

Oct. 22, 1885.

Sir:—Referring to my letter No. 5, of September

29, 1884, and the department's reply dated Dec. 13,

1884, I would respectfully recommend that the land

reservation and the three buildings thereon, in Ju-

neau, and noted in the above-mentioned letter.^, be

turned over to the civil government.

The buildings are still occupied as then noted.

They are in need of considerable repairs which I have

no means of making.

A militia company is being organized here, and I

cannot foresee any contingency when the buildings,

or land will be needed for naval occupation; both are
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needed by the civil authoritie?:?, and for that reason I

make this recommendation.

Very respectfully,

H. K. Nichols,

Lt. Comdr.

Comdg. Finta, and 8eu. Off. Pres't.

Hon. Wm. C. Whitney,

Sec'y of the Navy,

Washington, I). C."

"Washington, December 26, 1885.

Sir:—The department is in receipt of your letter

of the 22d of October last, recommeuding that the

land reservation and the three buildings thereon at

Juneau, Alaska, belonging to the department, be

turned over to the civil government.

By your report of September 29, 1884, it ap-

peared that on your arrival at Juneau, you found said

buildings in use and occupation as follows, viz: one

as a residenca for Mr. States, the U. S. Commissioner,

one as a lockup or jail, and the third used by Mr.

States as a court room. According to your present

report, the same occupation and for the same pur-

poses still continues, and there is no probability that

the buildings or either of them, will be needed for

naval purposes,

Under these circumstances and so long as the

civil authorities continue in posserssion, the depart-

ment is of o[)ini()u that no action on your part is

necessary either for the purpose of causing repairs to

be made upon tlie buildings or for the purpose of

making a formal trausrei- of the same to the authori-



ti«s who are at Uhnrty to make Hiich repairn thereou

as tliey may deem proper.

Mr. States, the United States commissioner, hav-

ing addressed this department on the subject of reim-

bursing liim tor repairs ui)on the buihlings occupied

by him as a residence at Juneau, the department's

reply is lierevvith enclosed, and you will j)lease cause

the same to be delivered to Mr. States.

Very respectfully,

B. Harmony,

Acting Secretary of the Navy.

Lieutenant Commander H. E. Nichols, U. S. N.,

Commanding U. S. S. Pinta,

Juneau, Alaska."

'Washington, December 26, 1885.

Sir:—The department is in receipt of your com-

munication of the 22d unltimo relating to the outlay

made by you in repairing a building heretofore erect-

ed for naval purposes at Juneau, Alaska, in order to

fit the same for occupation of yourself and family,

such outlay amounting to about $700.

In reply to your request for reimbursement in

case you shall be recxuired to surrender possession of

the premises referred to, I have to inform you that,

so far as this department is concerned, all expendi-

tures heretofore or which may hereafter be made by

you upon said premises are to be considered as made

at your own risk. Very respectfully,

D. B. Harmony,

Acting Secretary of the Navy.
Henry States, Esq.,

U. S. Commissioner, Juneau, Alaska."



These letters and docuiiieiits were offered for the

purpose of proving tlicat Block C- was a government

reservation.

We are at a lo^s to nnderstand how they conld

be competent for any snch purpose, or as tending to

establish any such fact.

A reservation can only be made by authority of

the president or act of congress. (U. S. vs. McGraw,

\2 Fe<l., 4V)9. U. 8. vs. Fitzgerasd, i:^ Pet. 406.)

Here there was nothing indicating any purpose to

make a reservation on the part of any one unless it

be some of the officers in Alaska. No ajtion of theirs

attemi)ting to make a reservation is approved by a

head of department. Their action in giving notice

to the civil authorities of the naval authorities'

claim, and permitting the latter to remain in posses-

sion is ap[)roved by the Secretary of the Navy.

Surely this did not tend to prove a reservation made

under the authority of the president. Tho whole

correspondence merely shows that a temporary post

was established at this point, at an cnrly day, after-

wards abandoned for naval and military purposes;

that some of tlie civil officers then occupied the

premises for a time,—and that is all.

To substantiate the claim of a reservation, how-

ever, the plaintiff introduced certified copies from the

recorder's office of the following documents:

—

'"Know all men by these presents that I, Lieut.

Comdr. H. K. Nichols, U. S. Navy, Comd. U. S. S.

Pinta, and Senior Naval officer in Alaska, for the

purpose of more fully describing and defining the
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buuii(l;iri(5H of a certain piuce ur parcel (jf land <leHig-

nated and described and rewerved liy Coindr. Henry

Glass, U. 8. N., Senior Naval Officer, on May 2n<\,

18S1, as follows:

"The whole embracing lots 1, 2 and H. in Ijlock

7, and land adjoining to low water mark is reserved

for garrison purposes.

"The said parcel originally reserved by said

Comdr. Henry Glass being more fully described as

follows, towit:

—

"All of block 7 except lots 4, 5 and 6 nnd all of

block C in town of Juneau. Alaska, as it api)ears on

plat of survey made by Master G. C. Han us, U. S. N.,

and accepted by the miners and citizens of Rockwell,

now Juneau City, Alaska.

"The said above described parcel of land is re-

served by the United States Navy for the U. S. Gov-

ernment for garrison and military purposes.

"H. E. Nichols,

Lieut. Comdr. U. S. N.

Comd. U. S. S. Pinta <fe Senior Nav. Off. in Alaska."

"Know all men by these presents that I, Lieut.

Comdr. H. E. Nichols, U. S. Navy, Comdg. U. S. S.

Pinta, and Senior Naval Officer in Alaska, for the

purpose of more fully describing the U. S. militafy

reservation and buildings thereon in the town of Ju-

neau, designated, described in the town records and

reserved by Comdr. Henry Glass, U. S. N. , Senior

Naval Officer on May 2, 1881, and have been fully

described by Lieut. Comdr. H. E. Nichols, U. S. N.,



Senior Naval Officer, on May 'J;], 1895, give notice as

follows, that the three builditigs erected thereon are

the property of the United States, through the Navy

Department, that they were erected by the U. S.

Navy in 1881, and thereafter occupied by the U. S.

Navy forces in Alaska until 1884, when the civil gov-

ernment were permitted to use them temporarily

for government purposes; a full description of these

buildings was filod at the Navy Department in a re-

port by Comdr. Glass, U. S. N., in June, 1885, and

by Lieut. Comdr. Nichols, U. S. N., in a reix)rt to

the Secretary of the Navy, dated Sept. 29th, 1884.

''H. E. Nichols,

Lieut. Comdr. U. S. N.

Comd. U. S. S. Pinta, Sen. Naval Officer in Alaska. '

'

These were objected to because their execution

was not proved, and they not \w.\ng documents re-

quired or authorized by law to be recorded, certified

copies from the records did not dispense with proof of

execution: and because irrelevant, incompetent, and

immaterial, in that they did not tend to prove a reser-

vation. (Rec. p.^(^Z- -5",) The court overruled the

objection and received the evidence, and this ruling

is complained of in the sixth assignment. ( Rec. p.

These documents are certainly sui Qrneris.

There is nothing like them in the history of the law.

Their execution was not attemi)ted to be proved, but

they were offered as registered instruments—certified

copies from the records of deeds at Juneau. Of
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courne to be entitled to l)(^ admitted in evidtjnee ;its

registered inBiriiments tliey nuiHt have been Kuch in-

Btr imentsas are entitled in law to be recorded, which

they were not. At the time they were recorded, in

1)SH5, the laws of Oregon were in force in Ahiska,

and deeds entitled to be recorded are deeds, mcjrl-

gageB, patentH, letters of attorney affecting lands, de-

crees, etc.,, affecting land. (Oregon Code, 1872, p.

5ir)etseq.) We submit then that these documents

should have been excluded because their execution

was not proved; and they should also have been ex-

cluded because they had no tendency to prove a re-

servation for the reason that Commander Glass, or

Commander Nichols had no more power to establish a

reservation by filing in the recorder's office a notice

to that effect than has John Doe or Richard Roe.

The above correspondence and documents were

all the evidence on the question of the reservation,

and the court held it established that Blook C was a

reservation. This ruling is complained of in the

ninth assignment. (Rec. p. yz^ .) This ruling,

we submit without further argument, was erroneous.

TENTH AND TWELFTH ASSIGNMENT
OF ERROR.

These assignments (Rec. ^' i/f^ ) raise the

question as to whether a decision of the Land De-

partment holding public land to be mineral in char-

acter, is binding upon the courts. Plaintiff plead

that the land was non-mineral. Defendant denied



L-271

this, and plead affirmatively a decii^ioii of the Secre-

tary oi' the Interior holding the land to be mineral.

To this ])leading no reply was made. On the trial

much evidence pro and con was introduced on this

question which we do not deem it necessary to notice.

Defendant introduced, without objection the decision

plead, wherein it was held by the Secretary of the

Interior that the Bonanza Lode claim was mineral

in character auvd the same was excluded from the

townsite of Juneau. (Rec. p. J«^Jr_7z.^.) In the

face of this decision the court held the land to be non-

mineral. This was error. That a decision of the

Laud Department, on a question of fact within its

jurisdiction is binding on the courts, is too well set-

tled tu be questioned. (Lee vs.Johson, 116 U. S-, 48,

and authorities there cited.)

THIRTEENTH ASSIGNMENT OF ERROR.

This assignment raises questions already covered,

and will not therefore be further presented.

Li conclusion we respectfully submit that inde-

pendently of the questions raisetl in the first tliree

assigmnents of error, the decree is erroneous and must

be reversed.

1st. Because the plaintiff had no such title to

or interest in the property sued for as entitled Jiiin to

maintain this biil.

2nd, The defendant showed a valid location of

a mineral claim, on mineral ground, and title thereto

from such locators, and that she was entitled to
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paleiil thereto. Hut even coiiceding that the evi-

dence fell Bhort of thin, and that there was evidence

tcniding to whow a government reservation, covering

the discovery shaft, it was not competent for the

plaintiff, who had no title in the land, to sue and

procure a detree annulling the location on this

ground. That was a question the government alone

could raise. (Bohull vs. Dilla, ll^^U. S. , 47. Sparks

vs. Pierce, 115 U. ^.Mf.)

We resi)ectfully ask that the decree be reversed,

and the bill dismissed.

J. H. COEB,

Solicitor for Appellant, Mrs. Anna Goldstein.
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IN THE

UNITED STATES (IKCyiT (OlIRT OE APPEALS

FOR THE NINTH CIRCUIT.

ANNA GOLDSTEIN,

Appellant,

vs.

B. M. BEHRENDS,

Appellee.

No. 869,

Appeal from the United States District Court

for the District of Alaska,

Division No, 1.

MOTION TO DISMISS APPEAL.

And now comes the Appellee and moves the

C/onrt to dismiss the apj^eal herein on the ground:

That there is now no actual controversy involv-

ing real or substantial rights between the parties to

the record, and no subject matter ui)on which the



judgment of this Court can ojjerate, for the following

reasons, to-wit:

1. That by a decision of the Honorable Secre-

tary of the Interior, acting as the chief officer of the

Land Department of the United States, rendered on

the tliird day of Sei:)tember, 1901, the land involved

in the litigation herein has been awarded to the town-

lot claimants, and the entry of the asserted mining

claim of the Appellant denied.

2. That upon and in pursuance of such decision

letters patent were, on the twenty-ninth day of April,

1902, duly issued and delivered to Thomas H. Lyons,

the townsite trustee of the lot claimants of the town

of Juneau, as will appear from the affidavit of the

said Thomas R. Lyons hereto annexed and submitted

with this motion.

3. That on the first day of July, A. D. 1902, as

such trustee, the said Thomas R. Lyons issued and

delivered to the Appellee herein his Trustee's Deed,

conveying to the Appellee the fee-simple title of one

of the lots, pieces, or parcels, of land described in

paragraph 2 of Appellant's amended bill of complaint

herein, and also on the same day issued and delivered

a similar deed to Virginia M. Behrends, the grantee

and successor in interest of the said B. M. Behrends,

conveying to her the fee-simple title to the other

three lots, described in said paragraph 2 of said

amended bill of complaint, as also will appear by the

affidavit of the said Thomas R. Lyons aforesaid.

4. That said trustee's deeds have been duly re-

corded in the office of the United States Commis-



sioner, ex- officio recorder of the Juneau Recording

District, District of Alaska, of instruments affecting

the title of real estate, as will more fully appear by the

affidavit of Hiram H. Folsom, said recorder, hereunto

annexed, and also submitted with this motion.

ARTHUR K. DELANP:Y,

Attorney for Ai)pellee.

STATEMENT.

The subject matter of the litigation in this case

was the title to certain parcels of laud, situate within

the townsite of Juneau. Alaska, known and described

as lot seven (7), in block twenty (20), and lots one (1).

two (2) and three (8) of block twenty-one (21) of said

townsite. (Appellee's amended complaint, para-

graph 2.)

The Appellant herein made application in the

land office of the Sitka Land District for entry and

patent of a lode mining claim called the '' Bonanza,"

which overlapped a portion of the said townsite of

Juneau. The lot claimants on this portion entered a

contest in the land office for their several lots, and

among the contestants was the Appellee, as alleged

owner of the lots above described, 'j'liese facts are

disclosed by the record in the case.

The contest in the land oiiire ended Sei)tember 3,

H>()1, by a decision of the Hon. Secretary of the In-

terior, denying applicant's application for entry and

patent of the Bonanza lode claim, and restoring the



land in conflict to the townsite, and directing patent

therefor to isHiie to the townsite truwtee.

Harkrader vs. Goldstein, 31st Land Decisions,

pp. 87 to 101.

Patent issued accordingly on the 29th day of

April, 1902, to Thomas R. Lyons as such trustee, and

on the first day of July, 1902, he deeded lot seven

(7), block twenty (20) of said townsite to this Appel-

lee, and on the same day deeded lots one (1), two (2)

and three (3) of block twenty-one (21) of said town-

site to Virginia M. Behrends, grantee of this Appellee,

These facts appear by the affidavit of said Lyons sub-

mitted with this motion. These deeds have been duly

recorded in the proper office in Juneau, as will ap-

pear by the affidavit of Hiram H. Folsom, recorder,

also submitted with this motion.

The affidavit of Lyons is as follows:

United States of America,

District of Alaska, ,- ss.

Division No. 1.
j

Thomas R. Lyons, being first

duly sworn, on oath deposes and says: I am now, and,

at all the times hereinafter mentioned, was the town-

site trustee of the tow^n of Juneau, in said District of

Alaska, duly appointed, commissioned and acting;

that on the 29th day of April, A. D. 1902, letters

patent were duly issued, and by due course of mail

delivered, to me, as such townsite trustee, and suc-

cessor, as such, to John Olds, the original townsite



trustee of said town, by the proper officers of the

United States, the same being so issued pursuant to

the decision of the Honorable Secretary of the Inte-

rior of the United States of America, acting as chief

officer of the Land department of the United States,

in a cause adjudicated by him, as such officer, and

entitled Harkrader vs. Goldstein, and reported in the

31 Land Decisions of the United States aforesaid,

beginning on page 87; that a copy of such letters

patent, so issued and delivered to me, is hereunto an-

nexed and made a part of this affidavit, and marked

Exhibit A; that on the first day of July, A. 1). 1902,

I duly issued and delivered, as such trustee, to the

Appellee herein, my trustee's deed, conveying to him

the fee-simple title to lot seven (7), in block twenty

(20) of said townsite, and also on the same day I duly

issued and delivered unto Virginia M. Behrends my
trustee's deed, conveying to her the fee -simple title to

lots one (1), two (2) and three (3), in block twenty-one

(21) of said townsite, as marked and designated on

the official survey and map thereof, ai)proved by the

Honorable Commissioner of the General Land Office,

the said Virginia M. Helirends being the grantee and

successor in interest to said H. M. Behrends, which

said lots are a part of the ground heretofore in con-

fiict between the town-lot claimants, of the said town

of Juneau, and the Ap])ellant herein, growing out of

said Api)ellant's application for a patent to tlie " Bo-

nanza" lode claim, and decided in Harkrader vs.

Goldstein above cited; co})ies of which said deeds are

also hereunto annexed, and made a part of this affi-
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davit, and marked rnspectively, Exhibit B and fck-

hibit C.

Tjiomas R. Lyons,

Subscribed and sworn to before me this 11th day of

October, 1902.

j NOTAKIAL
I

A- K- i^KI'ANEY,

I
wEAi.

i
Notary Public, District of Alaska.

EXHIBIT A.

The United States of America

To All to Whom These Presents Shall Come,

Greeting:

Whereas, John Olds, trustee, in trust for the

several use and benefit of the occupants of the Town-

site of Juneau, Territory of Alaska, according to

their respective interests, deposited in the General

Land Office of the United States a certificate of the

Ex-officio Register of the Land Office at Sitka,

Alaska, whereby it appears that full payment has

been made by the said John Olds, Trustee as afore-

said, in trust as aforesaid, according to the provisions

of the Act of Congress of the 24th of April, 1820,

entitled "An Act making further provision for the

sale of the Public Lands, " and the acts supplemental

thereto including the act of March 3, 1891, entitled

"An Act to repeal timber culture laws, and for other

purposes," for all that certain tract of land on Gasti-

neaux Channel known as the Townsite of Juneau

according to U. S. Survey No. 7, approved March 29,

1898, the exterior boundaries of which townsite in-

clued 121.52 acres: and
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Whereas, on July 10, 1897, by virtue of a de-

cision of the Honorable Secretary of the Interior of

the United States, dated October 29, 1896, said

certificate was canceled as to the land included within

the Bonanza lode claim hereinafter described; and

Whereas, on September 4, 1897, a patent was

issued, recorded and delivered by the United States

of America to said John Olds, trustee, in trust for

the use and ])enefit of the occupants of said townsite

of Juneau, of all of said land included within said

Survey No. 7, excepting and reserving therefrom the

said Bonanza lode claim and United States Reserve

numbered two and all that portion of the United

States Reserves numbered one and three lying out-

side of said Bonanza lode claim, which patent con-

veyed 108.49 acres; and

Whereas, on January 6, 1902, by virtue of a

decision of the Honorable Secretary of the Interior

of the United States, dated September 8, 1901, said

certificate to the extent that it was canceled as afore-

said was reinstated with like effect as though said

cancellation had never been made, except that said

decision declared that said United States Reservation

numbered one shall include "All of Block 7 except

lots 4, 5 and (5, and all of Block "C" in said town-

site and the same "shall be excluded from said entry;"

and
Whereas, by said decision of January 6, 1902,

the said Secretary of the Interior directed a supple-

mental patent to issue 'to embrace the entry as thus

reinstated:" and



WliereaH, the laiKl included witliiii tlial [yovtUm

of the Honaiiza lode claim 'lying within the bounda-

ries of said townsite, and said United States Reserva-

tions nnnibered one and tliree, to be reserved there-

from, is described as follows, to-wit:

Beginning at corner No. 1 of the Bonanza lode

claim survey, thence south (iO" 15' west at 48.7 feet

intersect townsite line between corners numbered nine

and ten 103.4 feet from townsite corner No. 9; thence

north 79" 19' west 96.9 feet to townsite corner No. 10;

thence north 87" 21' west at 72.4 feet intersect Bo-

nanza claim line between corners numbered 3 and 4,

1.3 feet from Bonanza claim corner No. 3; thence north

51° west at 298.6 feet intersect townsite line between

townsite corners numbered 12 and 13, 126.3 feet from

townsite corner No. 12; thence north 35" 32' west

69.6 feet to townsite corner No. 13; thence north

61'^ 42' west at 100 feet intersect Bonanza claim line

between corners numbered 3 and 4, 465.2 feet from

Bonanza claim nomer No. 3; thence north 51° west

3.8 feet to Bonanza claim corner No. 4; thence north

29° west at 278.4 feet intersect townsite line between

corners numbered 14 and 15, 248.6 feet from townsite

corner No. 14; thence north 24° 16^ west 21.2 feet to

townsite corner No. 15; thence north 59° 1' west at

3.5 feet intersect Bonanza claim line between corners

numbered 4 and 5, 302.6 feet from Bonanza claim

corner No. 4; thence north 29° west 57.4 feet to Bo-

nanza claim corner No. 5; thence north 48° west 350

feet to Bonanza claim corner No. 6; thence south

60° 15' west 147 feet to Bonanza claim corner No. 7;
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thent-e north "J*,*" 45' west -J 70 feet to Bonanza claim

corner No. 8; thence north OO" 15' east at 348.8 feet

intersect townsite line between corners numbered 20

and 21, 874.9 feet from townsite corner No. 20;

thence south 52^ '6S' east 6.6 feet to townsite corner

No. 21; thence north 84° 28' east 47.5 feet to townsite

corner No. 22; thence south 86'' 66' east 61.8 feet to

townsite corner No. 28: thence south 88"* 4' east 67.8

feet to townsite corner No. 24; thence north 75" 20' east

98 feet to townsite corner No. 25; thence north 65°

85' east at 10.8 feet intersect Bonanza claim line be-

tween corners numbered 10 and 1, 125.7 feet from

Bonanza claim corner No. 10; thence south 29° 45' east

1874.8 feet to Bonanza claim corner No. 1, the place

of beginning, containing twelve acres and five hun-

dredths of an acre, but excepting and reserving there-

from the following described tracts, to- wit:

First: All of that tract of land within the above

described survey of the Bonanza lode claim known as

II. S. or Government Reservation No. 1, which reser-

vation embraces all of block "C and all of block 7,

except lots 4, 5 and 6, as designated in the plat of the

survey known as Survey No. 1 of the townsite of

Juneau, Alaska, a[)proved by said John Olds, trustee

as aforesaid, on February 27, 1894, and which tract

of land within said Bonanza lode claim contains one

acre and three tenths of an acre;

Second: All of tliat tract of land within the

above described siirvt^v of tlie B')iian/>M lode claim



known as U. S. or Government ReHervatiou No. 8,

which reservation embraceH. all oi' block H2 as dcBig-

nated on the plat oJ: Haid survey known as Survey

No. 1 of said townsite, and which tract of land within

said Bonanza lode claim contains sixty-five hundredths

of an acre;

All ol" which said tract, excluding said reserva-

tions aforesaid, containing ten acres and one tenth of

an acre according to the official plat of said lands re-

turned to the General Land Office by the ex -officio

U. S. Surveyor General for the District of Alaska,

has been purchased by the said John Olds, trustee

aforesaid, in trust as aforesaid;

Now, therefore, know ye. That the United States

of America, in consideration of the premises, and in

conformity with the several Acts of Congress, in such

case made and })rovided,

Have given and granted, and by these presents

do give and grant unto the said John Olds, trustee

aforesaid, in trust as aforesaid, and to his successors

the said tract above described;

To have and to hold the same, together with all

the rights, privileges, immunities and appurtenances

of whatsoever nature thereunto belonging, unto the

said John Olds, trustee as aforesaid, in trust as afore-

said, and to his successors and assigns in trust as

aforesaid.

In testimony whereof, I, Theodore Roosevelt,

President of the United States of America, have
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cansed these letters to be made patent, and the seal

of the General Land Office to be hereunto affixed.

Griven under my hand at the City

of Washington this 29th day of

April, in the year of our Lord

I
seal] one thousand, nine hundred and

two and of the Independence of

the United States the one hun-

and twenty -sixth.

By the President: [Signed] T. Roosevelt,

By [SignedJ F. M. McKean,

Secretary.

C. H. Brush,

Recorder of the General

Land Office.

Recorded Vol. 27, pages 58 to 62 inclusive.

EXHIBIT B.

This indenture, made this first day of July, in

the year of our Lord one thousand nine hundred and

two (UH)2), by and between Thomas R. Lyons, as

trustee for the townsite of Juneau, in the Territory of

Alaska, party of the first part, and B. M. Behrends

of Juneau, in the District of Alaska, party of the

second part, witnesseth:

Whereas, said party of the first part has been ap-

pointed trustee for said townsite by the Secretary of

the Interior, under tlie provisions of Sections 11 to 15

inclusive, of the Act of Congress, approved March 8,

isui, entitled "An Act to Rej)eal Timber-culture
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Lawri, and for Otlier Piirj>(>se.s," (2(> Stats., KHJo): mid

WliM'eaH, purt>iiaiit toHaid appoiiitineiit an Hiieli

trustee, saui party of the first part has duly (lualifiefl

and entered upon the performance of liis duties as

such as provided in said Act and tiie regulations of

the Secretary of the Interior, dated June 3, 1891, for

his guidance; and

Whereas, on the l^Jth day of October, A. I). 1898,

said party of the first part, as such trustee, entered

the tract of land upon which the townsite of Juneau

is situate, being Survey No. 1 , of public surveys in

Alaska, under said Act, executed by Geo. W. Garside,

United States Deputy Surveyor, under instructions

from the United States Marshal, ex -officio Surveyor-

General of Alaska, bearing date of the 8tli day of

March, 1892, approved by said United States Marshal,

ex-offiein Surveyor-General, on the 21st <iay of July,

1892; and

Whereas, said trustee has entered said land in

trust for the several use and benefit of the occupants

thereof, according to their respective interests, and

has made survey thereof into lots, blocks, squares,

streets and alleys, and has assessed upon each of the

lots in said townsite the sums of money contemplated

by the instructions of the Secretary of the Interior;

and

Whereas, said trustee finds that according to the

true spirit and intent of sad Act that said party of

the second part is interested in said townsite and en-

titled to the preniises thereon as hereinafter described;

and



Whereas, said party of the second part has paid

the assessments upon said property amounting to the

sum of eighteen (18) dollars;

Now, therefore, said party of the first part, as

such trustee, by virtue of the power vested in and

conferred upon him by the terms of said Act, and in

consideration of said sum, the receipt of which is

hereby acknowledged, by these presents do grant,

convey and confirm unto the said party of the second

part and his heirs and assigns all the following lot,

piece and parcel of land, situate in the town of

Juneau and Territory of Alaska, described as follows,

to -wit:

Lot seven (7) in block twenty (20), according to

the official survey and plat of said Juneau, as executed

by G. W. Garside and C. W. Garside and approved

by the townsite trustee for the townsite of Juneau,

Alaska;

To have and to hold the same, together with all

the tenements, hereditaments and appurtenances

thereunto belonging, or in anywise appertaining, for-

ever.

In witness whereof, said party of the first part,

as such trustee, has hereunto set hi,; hand and seal on

the day and year first above written.

Thomas R. Lyons, [Seal]

Trustee for the Townsite of Juneau, Alaska Territory.

In the presence of

OSCAK FoOTK.

T. J. DONOJIOK
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Tp:rritory ov Alakka:

Be it remembered, that on the firnt day of July,

A. 1). 1902, l)etore me, a notary ])ublic, came Thomas^

R. Lyons, to me perHOually known to be the trustee

of said lownsite of Juneau, Alaska, and the identical

person described in, and whose name is affixed to the

foregoing conveyance as grantor, and he acknowl-

edges the execution of the same to be his voluntary

act and deed as such trustee, for the uses and pur-

poses therein mentioned.

In testimony whereof 1 have hereunto subscribed

my name and affixed my official seal on the day and

7'^ear firyt above written.

T. J. DoNouoE, [Seal]

Notary Public.

EXHIBIT C.

This indenture, made this first day of July, in

the year of our Lord one thousand nine hundred and

two (1902), by and bet^veen Thomas R. Lyons, as

trustee for the townsite of Juneau, in the Territory of

Alaska, party of the first part, and Virginia M.

Behrends of Juneau, in the District of Alaska,

party of the second part, witnesseth:

Whereas, said party of the first part has been ap-

pointed trustee for said townsite by the Secretary of

the Interior, under the provisions of Sections 11 to 15

inclusive, of the Act of Congress, approved March 3,

1891, entitled "An Act to Repeal Timber-culture

Laws, and for Other Pur[)oses," (2(i Stats., 1095); and
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Whereas, pursuant to said appointment as such

trustee, said party of the first part has duly qualified

and entered upon the performance of his duties as

such as provided in said Act and the regulations of

the Secretary of the Interior, dated June 3, 1891, for

his guidance; and

Whereas, on the 13th day of October, A. D. 1893,

said party of the first part, as such trustee, entered

the tract of land upon which the townsite of Juneau

is situate, being Survey No. 1, of public surveys in

Alaska, under said Act, executed by Geo. W. Garside,

United States Deputy Surveyor, under instructions

from the United States Marshal, ex-officio Surveyor-

General of Alaska, bearing date of the 8th day of

March, 1892, approved by said United States Marshal,

ex-officio Surveyor- General, on the 21st day of July,

1892: and

Whereas, said trustee has entered said land in

trust for the several use and benefit of the occupants

thereof, according to their respective interests, and

has made survey thereof into lots, blocks, squares,

streets and alleys, and has assessed upon each of the

lots in said townsite the sums of money contemplated

by the instructions of the Secretary of the Interior;

and

Whereas, said trustee finds that according to the

true spirit and intent of sad Act that said party of

the second part is interested in said townsite and en-

titled to the premises thereon as hereinafter described;

and



Whereas, said party of the second part has paid

the assessments upon said ' property amounting to the

sum of fifty -four (64) dollars;

Now, therefore, said party of the first part, as

such trustee, by virtue of the power vested in and

conferred upon him by the terms of said Act, and in

consideration of said sum, the receipt of which is

hereby acknowledged, by these presents do grant,

convey and confirm unto the said party of the second

part and her heirs and assigns all the following lots,

pieces and parcels of land, situate in the town of

Juneau and Territory of Alaska, described as follows,

to-wit:

Lots one (1), two (2) and three (3), block twenty-

one (21), according to the ofiicial survey and plat of

said Juneau, as executed by G. W. Garside and C. W.

Garside and approved by the townsite trustee for the

townsite of Juneau, Alaska;

To have and to hold the same, together with all

the tenements, hereditaments and appurtenances

thereunto belonging, or in anywise appertaining, for-

ever.

In witness whereof, said party of the first part,

as such trustee, has hereunto set his hand and seal on

the day and year first above written.

Thomas R. Lyons, [Seal]

Trustee for the Townsite of Juneau, Alaska Territory.

In the presence of

Oscar Foote.

T. J. DoNOHOE
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Territory of Alaska:

Be it remembered, that on the first day of July,

A. D. 1902, before me, a notary public, came Thomas

R. Lyons, to me personally known to be the trustee

of said townsite of Juneau, Alaska, and the identical

person described in, and whose name is affixed to the

foregoing conveyance as grantor, and he acknowl-

edges the execution of the same to be his voluntary

act and deed as such trustee, for the uses and pur-

poses therein mentioned.

In testimony whereof I have hereunto subscribed

my name and affixed my official seal on the day and

year first above written.

T. J. DoNonoE, [Seal]

Notary Public.

r
ss.

J

The affidavit of Hiram H. Folsom is as follows:

United States of America,

District of Alaska,

Division No. 1.

Hiram H. Folsom, being first duly sworn, de-

poses and says: I am the United States Commis-

sioner residing at Juneau, Alas' a, and ex-officio

recorder of instruments in writing affecting the title

to real estate within the Juneau Recording District,

including the townsite of the town of Juneau: that on

tlie tenth day of September, A. 1). 1902, at ten

o'clock in the forenoon, there was duly recorded in

Book 18, of Trustee's Deeds, on page 318 of the

records of said Recording District, a trustee's deed,
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dated and executed on the first day of July, one

thousand, nine hundred Und two, by 'J'lioniaH K.

Lyons, who now is, and was theii, the Trustee of the

Townsite of Juneau aforesai(i, conveying unto Vir-

ginia M. Behrends the fee-simple title to lots one (1),

two (2) and three (8), in blcxk twenty-one (21) of the

said townsite of Juneau according to the official sur-

vey and plat thereof, which said deed was witnessed

by Oscar Foote and T. J. Donohoe,and acknowledged

on said first day of July, A. D. 1902, before T. J.

Donohoe, notary public:

That on the tenth day of September, A. D. 1902,

at ten o'clock in the forenoon of said day, there was

duly recorded in Book 18, of Trustee's Deeds, on page

314 of the records of the aforesaid Recording District,

a trustee's deed, dated the first day of July, A. D.

1902, and executed by said Thomas R. Lyons and wit-

nessed by Oscar Foote and T. J. Donohoe, and ac-

knowledged on the first day of July, A. D. 1902, be-

fore T. J. Donohoe, a notary public, which said deed

conveys unto B. M. Behrends a fee-simple title to lot

seven (7), in block twenty (20) of the Townsite of

Juneau aforesaid, according to the ofiicial survey and

plat thereof.

Hiram H. Folsom.

Subscribed and sworn to before me this 11th day of

October, 1902.

NOTARIAL )
^- K- DeLANEY,

SEAL j Notary Public, District of Alaska.



ARGUMENT.
From tlie foregoing it is evident that there is now

no actual controversy involving real and substantial

rights between the parties to the record, and no sub-

ject matter upon which the judgment of this Court

can operate.

In such a case the rule, as settled by numer-

ous decisions of the Supreme Court of the United

States, is that the appeal will be dismissed.

Mills vs. Green, 159 U. S., 651, and cases

there cited.

Followed in Codlin vs. Kohlhausen, 181 U.

S., 151.

And where facts do not appear on the record,

they may be proved by extrinsic evidence.

Lord vs. Veazie, 8 How. (U. S.), 215.

California vs. San Pablo & Tulare R. R., 149

U. S. 308.

Mills vs. Green, supra.

Codlin vs. Kohlhausen, supra.

It would seem, therefore, that this appeal must

be dismissed.

ARTHUR K. DELANEY,
Attorney for Appellee.

Juneau, Alaska, Oct. 13, 1902.
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STATEMENT OF THE CASE.

On the ()tli (lay of February, lsi>V», tlie Ai)i)Hllaiit

herein made ap])licati()n at the local land office at

Sitka for entry and patent of a certain piece of gov-

ernment land, as a lode claim, and deHignated in

snch a])plicatioii aw II. S. Mineral Survey No. ^ilC).

The location upon which this lode claim is based was

made on the 2r>th dav of June, lSS<i. For eighteen



years prior to the application tor patents and lor five

years ])rior to the locatioa.of the h)de claim, portioiiH

of the ground thnw claimed ])y Appellant, had been

occupied, held and improved by citizens of Juneau as

town lots and used by them chiefly for residence pur-

poses. In May, 1881, the spring prn< eding the dis-

covery of gold in the vicinity of Juneau, a survey of

the present townsite of said town was made by Mas-

ter G. C. Hanus, United States Navy, under orders

of Commander Henry Cxlass, senior naval officer com-

manding the IT. S. S. ''Jamestown,." then stationed

in Alaskan waters, and representing the sole govern-

ment of the territory of that time. In this survey the

townsite was sub-divided into blocks, lots and streets,

and a tract was set apart as a reserve for naval pur-

poses, and buildings for use as a garrison were

erected thereon by the naval authorities, and a detatch-

ment of mariners went into quarters therein. This

tract is designated in the survey and on the plat

thereof as block "(l''\ The discovery and all the

workings of the lode claim are within this reserva-

tion. The settlers, in taking up and recording their

lots, uniformily followed this survey and plat.

In 1898, the citizens of the towni took advantage of

the townsite laws, whi<;'h had been extended to Alaska

by the Act of Congress of March 8, 1891, (l>6' Stat. L.

1095: Vol. 1, Supp. 940) and made application for a

patent to the townsite. The official survey in these

proceedings follows almost without change or vari-

ation the original Hanus survey, both as to exterior

boundaries and sub-divisions. The lode claim of



appellant, called the "Boiiaiii^a'' and. known as U. S.

Mineral Survey No. 816, overlaps a i»ortion of the

townsite tlms surveyed and platted. The lots of this

appellee known and described as lot seven* (T) ini

block twenty (20), and lots one (1), two (2) and three

(8) in block twenty-one (21) of said townsite are

within this overlap.

Within the sixty-day period, of publica.tion of

notice of appellants ai)plication for patent, to-wit on
the nth day of April 189U, appellee filed in the

Sitka Land office his adverse claim, and within thirty

days thereafter, to-wit on the 6th day of May, 1899,

brought this suit in the court below in aid thereof.

After numerous dilatory motions and pleas, chiefly

remarkal)le as threshing over the same old straw, the

case was l)rought to an issue of fact joined on Appel-

lee's amended complaint and Appellant's answer and

tried, with thirty-eight others involving the same

questions and issues, and re^sulted in a decree for

plaintifl'. From such decree this appeal is brought.

With this statement of the case as disclosed liy

the record we will now address ourselves to the

—

ERRORS COMPLAINED OF BY APPELLANT.

As gathered from her V)ri^f, the contentions of

the Appellant appear to lie:

1. That a town-lot claimant cannot prosecute

an adverse claim in the land office against an appli-

cant therein for a mineral patent, and that no cause

in aid thereof can be maintained in the courts.
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2. That poBsesBory rights, growing out of the

occupancy, use and improvement of public lands in

Alaska, constitute no title or interest in the land so

used, occupied and improved, which can be litigated

and determined in the courts.

8. That in a pending cause involving such

rights, the trial court is without power to grant an

amendment to a pleading, which, while not changing

the subject matter or gravamen of the cause, will

give the pleader the opportunity to secure the relief

sought.

4. That where the mineral or non-mineral char-

acter of the land is one of the issues of fact raised by

the pleadings in such cause, the trial court is without

power or jurisdiction to hear and determine that

issue among others, because the land department is

the ultimate jud^e of that question.

5. That the heads of one of the executive de-

partments of the Grovernment of the United States,

acting as such f(^r the President, is without authority

to create a reservation for government uses upon the

public lands.

ARGUMENT.

PfUNT 1

—

The Ktoht to Adverse.

One single authority has l^een cited in sup])ort of

the proposition that a lot claimant cannot adverse, and

that is the opinion of Mr. Lindley in his valuable

work on Mines, Vol. 2, Section 717. Ojjposed to him

we have the judgment of a Federal court of very

high character, wherein the right of the lot claimant



to adverse the applicant for a patent to a mining

claim iy clearly and distinctly laid down.

Bonner vs. Meikle et als., 82 Fed., «97.

We shall not present any of the cogent and

weighty reasons that occnr to ns in snpport of the

opinion in that case. Suffice it to say, the opinion of

Mr. Lindley is at best the die f urn of a law writer, the

decision in Bonner vs. Meikle et als. is the deliberate

and well considered judgment of a court of great le-

gal erudition and large and varied experience in min-

ing litigation, speaking ex cathedra.

It would also appear that the rule in Bonner vs.

Meikle is not entirely without the sanction of Mr.

Lindley. See his work, Vol. 2, Section 728, and

Becker vs. Citizens of Central City: 9 Copp, L. ().

98; Papina vs. Alderson, 10 Copp, L. O. 52; Rico

Townsite, 1 L. D., 556; lu re Starr, 2 L. I)., 759;

Ester vs. Townsite of Cooke, 4 L. D., 212; Smoke-

house Lode cases, idem 555, and Talbott vs. King et

als., i\ M ont., 7H-109: 9 Pac, 486-488, there cited,

in which the doctrine is announced that persons

in possession of the surface of a mining claim, occu-

pying it for residential or business purposes are ad-

verse claimants. We have therefore unhesitatingly

followed Boinier vs. Meikle.

Point 2

—

Sri-Fi«iKN<v ok Plaintii-i-'s Titlk.

That the title is accruing to an actual iuu\ bona

fide settler upon or ()c('Uj)ant of j)ul»lic i.-inds in

Alaska, whether mineral or non-mineral. nn«l nil the



rights incident thereto, arising out of his possession,

occupancy use and improvement of such lands, are

subjects of litigation and settlement in the courts, on

either the law or equity side, is no longer a matter of

controversy.

The law upon this proposition is now too well

settled to be disturbed.

Lewis vs. Johnson, 76 Fed., 476.

Meydenbauer vs. Stevens, 78 Fed., 787.

Carroll vs. Price, 81 Fed., 187.

Young vs. Goldstein, 97 Fed., 808.

Bennett vs. Harkrader, 158 U. S., 441.

Malony vs. Adsit, 175 U. S., 291.

Point 8

—

The Amended Complaint.

If the position the Appellee has taken and main-

tained from the start, that he is an adverse claimant,

and that his case is brought in aid of his adverse, is

sound, the duty of the court, before which he ''com-

menced proceedings, '

' is very plain and very simple.

That duty is ''to determine the question of the right

of possession.''

IT. S. R. S., Sec. 2826.

The question to be determined is not the title,

nor yet the possession, but the right of possession.

And since the passage of the Act of March 3, 1881, it

seems this determination may be in favor of the plain-

tiff, or in favor of the defendant, or not in favor of

either.

21 Stat. L., 555; Vol. 1, Supp., 824.



It is true this latter statute uses the word "title"

and the same term is used in nearly all the adjudica-

tions to which these statutes have been subjected in

the courts; but it is evident that the title intended to

be understood is only such as may grow out of or be

incident or auxiliary to the right of possession. The

ultimate and the sole question to be determined is this

right. Upon the procedure leading up to such determi-

nation, such as the form of action, the process, the

pleadings, the trial, whether by court or jury, the

statute is silent.

The learned Chief Justice of the United States

in delivering the opinion of the court in Perego vs.

Dodge uses the following language:

" Thus the determination of the right of i)osses-

sioii as between the parties is referred to a court of

competent jurisdiction, in aid of the land office, but

the form of action is not provided for by the statute;

and, a])]3arently, an action at law or a suit in equity

would lie, as either might be a])pr()})riate under the

the particular circumstances, an action to recover pos-

session when plaintiff is out of possession, and a suit

to (jiiiet title when lie is in possession."'

n>;i u. S., p. 1H5.

This language was uttered, with the court

having under consideration the right of the plaintiff

therein to a trial by jury. The logical and inevitable

deduction, drawn from this language, is that the

criterion, determining whether the cause shall i)ro-

ceed on the law, or the ecpiity side of the court, is



hi
the allegatioiiH of the complaint an to ix^HrtesHioii. If

the averment is possesKion in the plaintiff the canse

proceeds in e(|nity; if the averment in poHHewion in the

defendant the cause proceeds at law.

We now renpectfully invite the attention of the

court to tlie original complaint and the amended

complaint herein, the former beginning at page 8 and

the latter at page 27 of the the tran8cri])t, from

which it appears that the case, not only now is, but

ever has been a cause in equity within the purview of

the rule laid down in Perego vs. Dodge. In the first

count of the original^omplaint possession and occu-

pancy are destruc-tly/ and unequivocally alleged in

the plaintiff. (Transcript p. 8). This is fortified by

the averments of the third count, wherein he alleges

his .claim of legal right to occupy and possess the

premises and his right to the possession thereof, by

virtue of his occupation and possession and by actual

prior possession of the public domain of the United

States. (Transcript p. 4. ) There is nowhere in the

pleading an averment of actual possession or occu-

pancy by the defendant of the lots of land described

in the complaint. It is true that in count four the

plaintift" alleges that "defendant wrongfully entered

upon his premises, and has since "withheld the pos-

session," l^nt these averments are coupled with and

dependent uix)n the allegation that defendant has

filed her application for patent to survey No. 316, em-

bracing plaintiff's lots as described in said count, and

that plaintiff has ad versed. It is therefore patent

upon the face of the ])leading that the entry and



withholding as pleaded are constructive only and are

based entirely upon the fact and the averment of de-

fendants application for patent. (Transcript p. 4.

)

It is submitted, that under no rule of construction

can the averments of count four be held to overthrow

the positive allegations of counts one and three on

the question of possession.

The amended complaint alleges possession in the

plaintiff, counts 2 and 11; traces his chain of posses-

sory title back to 1881 and 1822, count 8; sets out de-

fendants application for patent to survey No. 816,

count 4: pleads the over-lap or conflict as to plaintiffs

lots, count 5; and the filing of the adverse claim,

count 6. (Transcript, pp. 27, 28, 29, 80, 81,- 82, 88

and 85.)

It therefore appears upon the face of the pleadings,

that the Appellant's contention that the amended com-

plaint converts an action at law into a suit in equity,

is utterly without foundation. And this is equally

true whether the case be treated as one within or one

without/ Sec. 2826, U. S. R. S.

The amended complaint does not change an

action at law into a suit in equity; nor does it change

the character of the action; nor does it set u]) a new

cause of action. The gist of tlie cause of action

pleaded is always the same,—the right the plaintiff

seeks to enforce and ])rotect is always the same, viz

—

the right of possession to his lots or pieces of land,

the ])aram()unt title to which is in the United States,

and which right is challenged by defendant's, appli-

cation for patent.



We will sii^-o-ewt here tJiat the distinction between

actions at law and wnits, in equity, maintained in

Oregon, no longer exists in Alaska. Under the new

code of Alaska, the distinction between actions at law

and suits in equity, and the forms of all such actions

and suits, are abolished, and one form of action, de-

nominated a civil action, substituted.

Carter's (^ode Sec. 1, }). 145.

By the same act all forms of jjleading heretofore

existing in actions at law and suits in equity and in

admiralty are abolished, and thereafter the forms of

pleading and their sufficiency are to be determined

by the rules of the code.

Idem, Sec. 54, ]>. 155.

Among these rules is the broad power of the

trial court to grant amendments to pleadings in

furtherance of justice, a power limited only by the

provision that amendments may "not substantially

change the cause of action.''

Idem, Sec. 92, p. 168.

This statute is so well and so universally under-

stood that it would seem like trespassing on the time

and patience of the court to present any citations;

but from among the legion of cases wherein this stat-

ute has been interpreted we have selected the follow-

ing at random.

P. Cox Shoe Mfg. Co. vs. Adams, 105 Iowa,

402; 75 N. W., 816.

Robinson vs. Willoughby, 67 N. C, 84.
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1

Maxwell vs. Harrison, 8 Gra., 61.

Frost vs. Winter, 132 Cal., 421; 64 Pac. 705.

Porter vs. Fillebrown, 119 Cal., 235; 51 Pac,

322.

Osgood vs. Osgood, 35 Oregon, 1; 56 Pac,

1017.

Rutherford vs. McDonald, (Ind. Ty.) (>1 S.

W., 989.

Henderson vs. Harness, 184 Ills 520; 56 N.

K., 786.

Adams Oil Co. vs. Christmas, (Ky) 41, S. W.,

545.

Minkley vs. Springwells, 113 Mich. 347; 71

N, W., 649.

Leeds vs. Evans, 99 Fed., 28.

Atlantic ct Pac Ry. Co. vs. Laird, 164 U.

S., 393.

Aside from this, in the adjudications of every

state and territory of this country, where this statute

has been interpreted by the courts of last resort from

the early decisions in New York down, there will be

found one underlying, unchanging and ever-present

rule, and that is, tliat tlie allowance or disallowance

of an amendment rests in the sound discretion of the

trial court and that its action in the exercise of this

power will not be disturl)ed unless it clearly and con-

clusively appears that sucli discretion has been

abused. Nothing of this kind is pretended here.

The new code went into effect June 6, 1900, with

a rei)ealing clause.



It will be noted that the order of the court ])elow

granting plaintiff leave to' reform his complaint was

made and entered on the 25th day of October, 1900,

and tlie amended com])laint was filed on the 80th day

of the same month, nearly five months after the Car-

ter Code went into effect. (Transcript, pp. 26 and

27.

In addition to this, in would appear to be the set-

tled law of this court that the proceedings au-

chorized by Sec. 2326 U. S. R. 8. are of an equitable

nature, and that the suit is one brought for special

relief, and the judgment required to be entered is

such as a court exercising jurisdiction in equity alone

can render. This court has also held that if the

plaintiff allege in effect that he is in possession it is

sufficient.

Mining Co. vs. Rutter, 31 C. C. A., 223; 59

U. S. App., 538; 87 Fed., 801; followed

in Durgan vs. Redding, 103 Fed., 914.

McFadden vs. Mountain View Min. <fe M.

Co., 97 Fed., 670.

Point 4.

—

Thp: Power of the Court to Pass Upon the

Character of the Land.

Upon this point we do not deem it either neces-

sary or proper for us to enter into any discussion fur-

ther than to invite the attention of the court to the

fact that the case of Goldstein vs. Townsite of Juneau,

reported in 23 L. I)., p. 417, and upon which Appel-

lant's contention on this question is based, has been

completely overthrown, by a final decision of the



Hon. Secretary of the Interior in which every prop-

osition adjudicated in Goldstein vs. Townsite of Ju-

neau has been reversed, except the question of reser-

vation.

Harkrader et als. vs. Goldstein, 81 L. D.,

]). s7.

As urged in our motion and brief for the dismis-

sal of the appeal, it appears to us that this latter de-

cision is irresistably conclusive of this case.

Point 5.—The Reservation.

The fact that the alleged discovery and the origi-

nal discovery stake of the Bonanza lode claim were

on Block ^'C" of the townsite is not disputed.

It also appears to be conceded by Appellant that

if said block was a reservation there was no valid lo-

cation of the Bonanza claim. At all events such is

the law.

The Statutes of the United States relating to

mineral lands evidently contemplate that locations of

mining claims can only be made u])ou the "])ublic do-

main."
U. S. R. S., Sec. 2822, p. 425.

Reservations are not a part of the public domain.

McFadden vs. Montana View Mining and

Milling Co., 97 Fed., <i7(). and cases there

cited at page H8().

Missouri, Kansas <V: Texas Ry. vs. Roberts,

152 II. S., 114, 115. ni>, lis.

Spa Hiding vs. Chandler, HU) U. S., ;U>4-405.



LandH tliat are not ''public laiulB" are not Hub-

ject to location, entry or imtentn.

Kendall vh. Mining Co., 144 U. S., ^558.

i\l. K. i^ T. Ry. vs. Roberts, supra.

Spauldin<^' vs. Chandler, supra.

And a patent issued therefore is void.

Doolan vs. C'arr, 125 U. S., p. H18, and cases

there cited and reviewed.

Morris vs. the United States, 174 U. S., 1V)6,

24H-244.

That a discovery of one or more of the precious

metals, or mineral deposits, mentioned in the statute,

U. S. R.'^S., Sec. 2320, is an indispensable requisite

to a valid location is so universally understood and

recognized that we refrain from citing any authorities

as to that proposition.

And the discovery must be upon unappropriated

public land.

Moyle vs. BuUene, 44 Pac, 69.

Girard vs. Carson, idem, 608.

P]rwin vs. Perego, 93 Fed., 608.

Ledoux vs. Forrester, 94. Fed., 600.

Beals vs. Cone, 62 Pac, 948; 26 Colo., 473.

Brewster vs. Shoemaker, 63 Pac. , 309.

Bilk vs. Meagher, 104 U. S., 279-284; 26

L. C. P. Co.'s ed., 736-737-738.

Gwillim vs. Donnellan, 115 U. S., 45.

Michael vs. Mills, 22 Colo., 439; 45 Pac, 429.
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It therefore seems to uh that there can l)e no

other concluaion than that a location, which is based

upon a discovery made on ap[)ropriated, and therefore

not public lands, must fall.

The contention of the Appellant however, is that

block "C," as set apart for government uses by the

naval authorities in 1881, was not such a segrega-

tion of the same from the |)ublic lands, as would

constitute a legal reservation.

The doctrine of the Supreme Coiu-t of the United

States appears to be the other way. The official acts

of the members of the President's Cabinet, exercised

within the scope of the authority and power granted

to the Chief Executive, are the acts of the President.

Wilcox vs. Jackson, 18 Peters, 498-518.

United States vs. Stone, 2 Wall, 525-529;

17 L. C. P. Co.'sed., 765.

Wolsey vs. Chapman, 101 U. S., 755, 7(*)S.7(>9;

26 L. C. P. Co.'sed., 915.

Hegler vs. Faulkner, 158 U. S., 109-117.

Spaulding vs. Chandler, 160 U. S., 894-404.

It is hardly necessary to state that the President

is clothed with authority to make reservations from

the i^ublic lands.

We do not desire to comment to any length upon

the evidence as to the reservation. The proceedings

of the Navy Department regarding it are a i)art of

the record here and speak for themselves. (Tran-

script, ])]). 268 to 2S0 inclusive.) In addition to this

are tlic [)roceedings of the United States District
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Court of Alaska in four tases, wherein the question ' v^

of the reservation of block "C" was adjudicated in ^

favor of the United States, and defendants in those / ^

cases ousted therefrom, and the property turned over

to the Collector of Customs as the custodian in behalf xj"

of the Treasury Department. (Transcript, j)]). 'JSl to ^

806 inclusive.) This was in is<st>. Prior to that and ^
after the organization of the civil government under ^ ,'j

the Act of May 17, 1SS4, the block passed from the ^^ol

Navy Department to the Department of Justice and
J*^

was taken possession of by the U. S. Marshal under
- rA

the provisions of that act. (Garside's testimony, Tran- ,. C h

script, pp. 215 and 216.) In 1892 the Court House ^ ^
was erected and was thereafter used for government ^-.^

purposes until 1898, when it was destroyed by fire

None of this testimony is disputed or contradicted.

In addition to this the Land Department has, since

its decision of Oct. 29, 1896, asserted the reservation.

Goldstein vs. Townsite, 23 L. D., pp. 417-

420; followed in Harkrader vs. Goldstein,

81 L. 1)., pp. 87-96 to 100.

The Department has also laid down the rule that

''a question of reservation and appropriation of

public lands, there being power to make it, is one

of fact rather than of mere form."

Case of Longnecker, 80 L. D., 611-614, citing-

State of Minn., 22 L. D., 888, and Spaulding vs.

Chandler, 160 U. S., 894-40.5. And the views herein

set forth on this question will he found in Harkrader

vs. Goldstein, supra.



We can see no reason why that ease is not con-

clnsive of the controveraey herein.

We submit therefore that the decree of the court

below should be affirmed.

Respectfully submitted,

ARTHUR K. DELANEY,
Attorney for Appellee.

OSCAR FOOTE,
Of Counsel.

Juneau, Alaska, Nov. 12, 1902.
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ANNA GOLDSTEIN. Appellant. 1

B V. BEHR NDS, Appellee.

PtCTITION FOR REHEARING,

To the Honorable, the Judges of the Circuit Court of

Appeals of the JNiuth Circuit:—

Having carefully examined the opinion of the Honorable

Court, we think that we may with propriety, ask the Court

to consider whether this case be not one in which it will be

proper to grant a rehearing to the appellant upon the single

point upon which the judgment dismissing the cause was

based, and to decide the case upon its merits, for the reason,



1. That the matters set up in the motion to dismiss,

are not such as to bring the case within the rule that an ap-

peal will be dismissed when pending the appeal, the contro-

versy between the parties is ended, or where pending the

appeal something transpires without the fault of either

party whereby the judgment is prevented from having any

operative effect.

This ckuse came on to be heard on the 12th to loth days

of Mai'ch, 1902, and the decree appealed from was rendered

on the 29th day of March, 19U2.

Printed Record page 327.

The amended bill alleged among other things that the

land in controversy was non mineral, ihc; defendant an-

swered this allegation by a denial and set up specifically a

decision of the Secretary of the Interior holding tne lard

to be mineral in character, (Rec. p. p. -19-50.) To this an-

swer a reply was made but was withdrawn February "-Ith

1901. (kec. p. 45).

To sustain: the allegation of the answer the defendant

introduced in evidence without objection a decision of the

Hon- Secretary of the Interior dated 0.*t. 29th 1896, in the

case of Anna Goldstein vs. Townsite of Juneau, wherein it

was held that the Bonanza Lode Claim, of which the ground

in controversy herein formed a part, was mineral land (Rec.

p. p. 308-320)

The, facts upon which tVie motion to dismiss the a[ipeal

was based were; 1st, that on Sepiember" 3''d, 1901, the Hon.

Secretary of the Interior set aside the deci.^ion of his prede-

cessor, and held the land to be non-mineral, reinstated the

townsite entry and ordered the issuance of a sup[)lemental

patent lo the townsite Trustee.



2nd. The issuance of the patent.

3rd. The execution of a deed by sucii Trustee to the h\i-

pellee herein.

It will thus be seen tha'. the decision of the secretary

was prior to the hearintr and decr-ee in the court below; al-

though Lh^: patent and deed were sul>sequeni.

It was furthermore shown hi answer to the miition, that

appellant has filed a su t in the pr«j,)ei* ourt uue of the

issues i(j which is th^ \alidity of this [latent.

We do not deem it either proper or iiecessary at this

time U) enter upon the discussion of [he v tlidity of the de-

cision of the Secretary 'jf the Interior of September

Brd, 19U1. Suffice it to say, that the courts have hnld

that when an adverse suit is tiled under sections 2325-6

of the Rev. Stat., the functions of the Lknd Department are

suspended, and it has no power to dispose of the questions

at issue until there is a judgment rendered by the court.

In other words its jurisdiction is for the time bein^ ousted.

Proceedings t;iken therein prior to the determination of the

controversy by the courts are void for want of jurisdiction.

Lindley on Alines, Vol. 2, sec. 741. Gwillim vs. Donellun, 115

U. S 45. Richmond Mng. Co. vs Ruse, 114 U. s. 570. There

are als() othei- sei'ious questions involved in the caise of this de-

cision, such as the powei" of the Secretary of the Inteiior to

set aside the decisions of his predecessor, witrioutj a hearing

or otherwise, especially where rights have been acquired

and large outlays niade on the faith of such decisions. But

those are questions to be raised and discussed in the case

where the validity of the patent is drawn in question. They

are referred to here to show that tlie controversy is not ended.

We further insist tliHt the decision of the Secretary of the

Interior of Septeinlier 3d, lUOl, being prior to the liearing of



tliis CHse ill tlic court V)elow. phould have been set up by sup-

plriiH'Mtal pleading and introdiK'td in evidence if the appellee

de-ir»'d t\> rely thereon. Not having done thut, he cannot now

invoke this decisii-n in the AppellateCourt to secure a dismissal

of the appeal, and thereby secure a practical afKrniance of the

deciee. To j)ei'niit him to do eo, is in tffect to adjudicate upon

the validity of the decision and patent against the appellant,

\vith(»ut giving her her day in court. She has had no opportu-

niy to show that the decision and the patent issued pursuant to

it, are void, Tlie appellee apparently did not dare attempt to

u-e rhf- >ecretHry'8 decision in the court below when its merits

eou (1 have l)'^en parsed upon, and all the circumstances cou-

iMCied with it enquired into, but seeks to get full advantage of it

bv bnngiug it forward in a nuition to dismiss. This court can-

II'. I, on the rt^cord before it, pionounce this decision and patent

valid as matter of law. Presuinpri«»ns are in their favor, it is

true, but such presumptions may be rebutted. Appell^^has

not l)e -11 given the opportunity to do this. She is plact-d in

the i-ame p >sition she would be, if a judgment of a court ren-

deivd prior to the decree below, wherein appellee had recovered

against her the premises in controversy, were presented here in

motion to dismiss the appeal, instead of being plead and proved,

in the trial l)elow. It is hardly to be doubted that your Honors

W'uld hold that you could take no cognizinceof the matter, but

that such H judgment should have been plead amfprovea/on the

trial. Surely no greater validity can inhere in a decision of the

Seer tary of the Interior, than in the decision of a court.

See Illinois Ceii. Ky. Co. vs. Adams, 180 U. S., 32.



JBy diriinissing the appeal herein we believe that the court is

allowing the appellee to make use of avoid desision of the Land

Department to secure in effect an aftirmance of an erroneous

^judgment of tlie court below, and that this erroneous judLrment

will then in turn be used to defeat the suit to set aside the void

patent. For clearly if the judgment and decree of the court

below stands, appellant is estopped thereby from claiming title

to the Bonanza Lode Claim in any court. In this connection it

may be well to ren)ind the court that this is on'y one <tf 39

cases which taken tocrether involve the whole of the claim. (8ee

statement in rec<»rd. pp. 10, 11). Theother 38 cases are retained

in the court below to abide the dtcision in this.

Th^case of Mills vs. Green, 159 U. S., 651, which is the only

case cited by the court in -.he opinioi herein, was a contest over

a right to vote at an election. Pending the appeal the time

fixed for the election passed, and it was obvious that the right

claimed could not be exercised or enjoyed, wiiatever the decision

of the court on the merits—"there was no subject matter upon
I i r

which the judgment of this (the Supreme Court) can operate."'

The court states the principle in the following language, "when

pending an apjieal from the judgment of a lower court, aii<i

without any fault of the defendant, an event occurs which ren-

ders it impossible for this court, if it should decide the cise in

favor of the plaintiff, to grant him any ^-ffrctual relief whaiever,

the court will not proceed to formal judgment but will dismisfl

the appeal."

The case at bar is not within this principle for three reasons:

1st. The event, i. e. the decision of the Land Department oc-

curred before the hearing in the court below, nut pending the



6

Hppjal. 2(1. It was pi-ociircd liy the appellee, with otliers.

31. The (joiirt camiof ^ay as m'attei (»f coiiclutsive law that it

c ai affMi-d 110 relief, l)ecan^e to do so is to deterniiHe without a

hearing tiie validity of the Jecisioii of the Land Department; it

Cin and sIioiiM dttertniin' the riuhts of the parties hereto as they

ari^e o i tlie riiord, I^avin^ rh:! dec's! tii of the depHrtinent to be

given i^iich effect as it is entitled to when it is plea^l in the

cuiirt bel' w^

We think this case is o^overned not by Mills vs. Green, but

by tlie case of Illinois Central Ry^. Co. vs. Adams, 180 U. S.,

32 That case was a bill for injunction ajrainst the collec-

tion of a tax. A motion was made in the Supreme Court to

dismiss tlie ajipeal, on the ground that a decision of the State

couri had been rendered in favor of the tax, and the taxes

collected thereunder; that the very thing the bill was filed

to prevent was an accomplished fact, and hence a decision

of the federal court would have nothing to operate upon.

.
Tii6 court held that the defense was one upon the merits,

and could not be set up as an estoppel to dismiss the appeal.

Mills vs. Green is cited and cle«rly distinguished and limited.

' We believe if the court had had the case of the Illinois Cen -

tral Ry. Co. vs. Adams before it, it would not have dismissed

this appeal. We trust the court will carefully examine that

case, and in conclusion, that it will grant a rehearing here-

'in, set aside the order dismissing the appeal, and decide the

case upon the merits.

J. H. COBB,

Solicitor for Appellant and Petitioner.



I, J. H. Cobb, solicitor and of counsel for the petitioner

herein, do hereby certify that in my judgment the foregoing

petition for a rehearing is well founded, and that the same

is not interposed for delay.
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Appellee.

Appellee's Brief on Appellant's Petition for a Rehearing- on

the Decree of the Court Dismissing- the Appeal.

In replying to the auggestion of the api)ellant set

forth in his petition for a rehearing, to the effect that

the decision of the Hon. Secretary of the Interior of

September 3d, 1901, in the case of Harkrader vs.

Goldstein, reported in the 31 -Land Decisions, p. p. 87
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to 101, ia void, we do not consider it either necessary

or profitable to enter into any discussion upon that

question. We are not aware of any authority or rule

of law, statutory or otherwise, vesting in this Court

in a proceeding like this, the power to inquire into or

review the decisions of the Land Department of the

United States, in passing title to the public domain.

The Court may undoubtedly take notice of the

fact of any decision or action of the Land Depart-

ment, in reference to the disposition of the public

lands, and may govern itself accordingly, but it is

without power to inquire into or review such action

or decision, except by a direct proceeding for that

purpose. A citation of authorities on this proposition

would be superfluous. In the case at Bar, the fact

that the decision above mentioned was made, and the

farther fact that patent was issued to the town-site

trustee, thereunder, conveying to him, among others,

the title to the lands in controversy in this suit; and

the further fact that thereafter the appellee herein

received his trustee's deed vesting in him the fee

simple title to such lands; and the further fact that

the patent issued and the lands were conveyed by the

trustee after the appeal herein was brought, and while

the case was pending in this Court, are all unchal-

lenged and undisputed and may be taken into con-

sideration by this Court in determing the question to

dismiss this appeal.

That, upon the facts, the decree of the Court dis-

missing the appeal, herein, is well founded, there

cannot be the slightest question.
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There is now no actual controversy involving real

and substantial rights between the parties to this rec-

ord, and no subject matter upon which the judge-

ment of this Court can operate. The Supreme

Court of the United States have never departed from

the rule, that in any case where this appears, an ap-

peal, upon proper motion, will be dismissed.

In Lord vs. Veazie, 8 Howard, 251, Law Ed., 1067,

it appeared by affidavit, submitted on the motion,

that the contract set out in the pleading was made

for the purpose of instituting a suit, and that there

was no real dispute between the plantiff and defend-

ant, and thereupon the Court dismissed the appeal.

In Cal. vs. the San Pablo & Tulare R. R. Co. 149 U.

S., 308, the state brought an action to recover certain

sums of money for taxes and after suit was brought

the defendant offered the plaintiff, and deposited to

its credit, the amount of the sums due for taxes with

penalties, interest and costs, which, by the Statute

of the state, has the same effect as an actual payment

and receipt of the money. The Court held that any

obligation of the defendant was extinguished by the

offer to pay these sums and the deposit of the money

in bank, and therefore, the cause of action had ceased

to exist, and the appeal was dismissed. The Court in

that case cites Lord vs. Veazie, supra: Cleveland vs.

Chamberlain, 1 Black, 419; Wood Paper Co. vs. Heft,

8 Wall, 333; San Mateo county vs. Southern Pacific

R. R. Co., 116 U. S., 138; Little vs. Bowers, 134 U.

S., 547; Singer Man'ft Co. vs. Wright, 141 LI. S., 696;

Elgin vs. Marshal, 106 U. S., 578.



In Mills VH. Green, 159 U. S., 651, the cause ap-

peared in the Supreme dourt of the United States on

an ai)peal from a decree in the Court below dissmiss-

ing a bill in equity to secure the right to vote at the

election of the delegates to a Constitutional Conven-

tion, but before the cause was heard in the Supreme

Court the election and convention took place, and the

Supreme Court dismissed the appeal upon the prin-

ciple above stated.

hi Codlin vs. Kohlhausen, a peremptory writ of

mandamus, directing the issuing of certain bonds for

the construction of a court house and jail, was made,

and the case was taken on error to the appellate trib-

unal. In the meantime the bonds had been issued

and sold and the building constructed, and the county

officials, who were the respondents below, had gone

out of office, all before the appeal to the Supreme

Court was taken, and on motion, the appeal Y%-as dis-

missed.

The principle enunciated in the cases here cited

isadherred to in the Illinois Central R. R. Co. vs.

Adams, 180 U. S., p. 32, cited by the appellant on his

petition for rehearing. In this latter case, in speak-

ing of the case of Mills vs. Green, supra, the Court

says: "It was only held that where, after appeal

taken an event occurs which would render it impossi-

ble for this Court, if it should decide the case in favor

of the plaintifi, to grant him any effectual relief, the

Court will not proceed to formal judgment, but will

dismiss the appeal; in other words, that the Court

wiii not decide moot caset-."
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In the case now under consideration, the contro-

versy is ended. Any decree of the Court upon the

merits of this case in favor of the appellee will not

strengthen the title he now holds to the land in con-

troversy, nor can any decree of the court in favor of

the appellant vest in her the title to the lands in con-

troversy. The subject matter involved in this case, viz:

the title to the lands described in the complaint, hav-

ing been determined and concluded by the only tribu-

nal in the Federal Government vested with authority

to pass title to public lands, and thereby the title in

fee in the lands having vested in appellee, the contro-

versy is at an end, and there is nothing upon which a

final decree can operate. Any decree, either for plain-

tiff or defendant, upon the merits, would simj)ly be a

moot decree, utterly empty, idle and useless.

It would seem, therefore, that the appellant's

petition for rehearing must be denied.

ARTHUR K. DELANEY,
Attorney for Appellee.
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hi the Circuit Court of the United States, within and for

the District of Idaho.

THE UNITED STATES OF AM-
ERICA,

Plaintiff,

vs.

THE BASIC COMPANY, a Corpo-

ration organized and created un-

der the laws of the State of New
Jersey,

Defendant.

Complaint.

The United States of America, by its attorney for

the District of Idaho, R. V. Cozier, complains of defendant

and for cause of action and suit, alleges

:

That at the times hereinafter mentioned the defendant

was a corporation duly organized and created under the

laws of the State of New Jersey and doing business in the

State of Idaho, with place of business at Centerville,

County of Boise, within the District of Idaho

:

That during all the times hereinafter mentioned, plain-

tiff was, and now is, the owner of certain tracts of land

within the District of Idaho and described as follows,

to-wit: Sections twelve (12) and thirteen (13), township

six (6), north of range four (4), East Boise Meridian;

sections thirteen (13) and twenty-four (24), township

seven (7), north of range four (4), east of Boise Meridian;
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sections nineteen (19) and twenty (20), township seven

(7), north of range five (5), east of Boise Meridian:

That during the spriiig, summer and fall of 1898, the

said plaintiff was the owner and legally entitled to the

possession of the following described personal property,

to-wit: Nine hundred thirty-five thousand two hundred

seventy-six (935,276) feet of white and yellow pine saw-

logs and lumber, board measure, made from trees unlaw-

fully and wrongfully cut from said described lands as

aforesaid, then and there belonging to said plaintiff:

That during the said spring, summer and fall of 1898,

in Boise County, within the District of Idaho, the said

defendant then and there being unlawfully and wrong-

fully in possession of said white and yellow pine logs and

lumber aforesaid, being there and then unlawfully aucl

wrongfully cut from said lands of plaintiff as aforesaid,

wrongfully and unlawfully converted and disposed of the

said logs and lumber, as aforesaid to its, the said defend-

ant's own use and benefit:

That the said nine hundred thirty-five thousand two

hundred seventy-six (935,276) feet, board measure, of

logs and lumber then and there so unlawfully and wrongly

converted by the said defendant to its own use and benefit

and then and there being the property of said plaintiff,

was of the value of eleven dollars and fifty cents ($11.50)

per thousand feet, the whole being then and there of the

value of ten thousand seven hundred forty-five dollars and

sixty-seven cents ($10,745.67) said logs and lumber so

unlawfully and wrongfully converted by defendant to its

own use and benefit, being to the damage of the plaintiff

in the sum of ten thousand seven hundred forty-five

dollars and sixty-seven cents ($10,745.67).

Wherefore, plaintiff prays judgment against the

defendant in the sum of ten thousand seven hundred forty-
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five dollars and sixty-seven cents ($10,745.67), with inter-

est from the date of conversion, and for costs of this action.

R. V. COZIEK,
Attorney for Plaintiff.

United States of America,

District of Idaho. I"

ss.

R. V. Cozier, being first duly sworn, deposes and says

:

That he is United States Attorney for the District of

Idaho and attorney for plaintiff in the above entitled ac-

tion ; that he has read the foregoing complaint, knows the

contents thereof and that the same is true of his own knowl-

edge, except as to those matters therein stated to be on

information and belief, and as to those matters he believes

it to be true.

R. V. COZIER.

Subscribed and sworn to before me this 30th day of

March, A. D. 1900.

[seal] a. L. RICHARDSON,
Clerk.

By M. Cozier,

Deputy.

[Endorsed] : No. 12. In the Circuit Court of the United

States, within and for the District of Idaho. United States

of America, Plaintiff, vs. The Basic Company, a corpora-

tion organized and created under the laws of the State of

New Jersey. Complaint. Filed April 2d, A. D. 1900.

A. L. Richardson, Clerk. R. V. Cozier, Attorney for

Plaintiff.
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In the Circuit Court of the United States for the District

of Idaho.

THE UNITED STATES OF AMA
ERICA,

vs.

THE BASIC COMPANY, a Corpo- } No. 12.

ration organized and created un-

der the laws of the State of New
Jersey.

Summons.

The President of the United States, to The Basic Com-

pany, a corporation organized and created under the

laws of the State of New Jersey, the above named
Defendant, Greeting:

You are hereby commanded to be and appear in the

above entitled court, holden at Boise, in said district, and

answer the complaint filed against you in the above en-

titled action within twenty days from the date of the

service of this summons upon you, if served within the

County of Ada, in said district, or if served within any

other county of said district, then within forty days from

the date of such service upon you ; and if you fail so to ap-

pear and answer, for want thereof, the plaintiff will take

judgment against you for $10,745.67 together with interest

as demanded and for costs of suit. This suit is brought up-

on the ground that during the spring, summer and fall of

1898, the said defendant unlawfully and wrongfully con-

verted and disposed of certain logs and lumber to its own
use and benefit, cut from the lands of plaintiff unlawfully,

said lands being situated in Boise County, Idaho, to the

damage of plaintiff in the aforesaid sum. The facts more
fully appearing in plaintiff's complaint, a certified copy
of which is served herewith and made a part hereof.



vs. The Basic Company. 5

And this is to Command you the Marshall of said Dis-

trict, or your Deputy, to make due service and return of

this Summons. Hereof fail not.

Witness the Honorable Melville W. Fuller, Chief Jus-

tice of the Supreme Court of the United States, and the

seal of said Circuit Court, affixed at Boise, in said District

this 2d day of April, 1900.

[SEAL] A. L. RICHARDSON,
Clerk.

No. 12. In the Circuit Court of the United States for

the District of Idaho, Central Division. The United

States of America, vs. The Basic Company. Summons.
Returned and filed April 30th, 1900. A. L. Richardson,

Clerk.

I hereby certify that I served a certified copy of the

within summons and complaint upon T. Gordon Jenney,

Agent of said The Basic Company, at Centerville, Boise

County, Idaho, on the 17th day of April, 1900.

F. C. RAMSEY,
U. S. Marshall

By Joseph Pinkham,

Deputy.

Fees $18.90.
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In the Circuit Court of the United States, within and for

the District of Idaho.

THE UNITED STATES OF AM-
ERICA,

Plaintiff,

vs.

THE BASIC COMPANY, a Corpo-

ration organized and created un-

der the laws of the State of New
Jersey,

Defenda/nt.

Answer.

Comes now, The Basic Company, defendant in the

above entitled action, and answers the complaint of the

plaintiff therein and says

:

That as to whether or not during the times mentioned in

the plaintiff 's complaint, or at any time mentioned therein,

the plaintiff was or now is the owner of those certain tracts

of land within the District of Idaho, described as follows,

to-wit: Sections twelve (12) and thirteen (13), township

six (6), north of range four (4), east of Boise Meridian;

sections thirteen (13) and twenty-four (24), township

seven (7), north of range four (4), east of Boise Meridian;

sections nineteen (19) and twenty (20), township seven

(7), north of range five (5), east of Boise Meridian, or

any of said sections, tracts or subdivisions of land, this

defendant has not sufficient information upon which to

base a belief, and therefore denies the same.

That as to whether or not during the spring, summer
and fall of 1898, or at any time, the said plaintiff was the

owner or legally entitled to the possession of the follow-

ing described personal property, to-wit: Nine hundred
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thirty-five thousand two hundred seventy-six (935,276)

feet of white and yellow pine saw-logs and lumber, board

measure, made from trees unlawfully and wrongfully cut

from said described lands as aforesaid, this defendant

hath not sufficient information or belief to enable it to

information to base a belief, therefore denies the same.

That as to whether or not the plaintiff is now or was

at any time the owner of the said tracts, sections or sub-

divisions of land hereinbefore described, or any of them,

or as to whether or not the plaintiff, during the spring,

summer and fall of 1898, or at any time, was the owner of

or legally entitled to the possession of the lumber and trees

hereinbefore described, this defendant hath not sufficient

infoimation to base a belief, therefore denies the same.

Defendant denies that during the spring, summer and

fall of 1898, or at any time, in Boise County within the

District of Idaho, or at any place, it was unlawfully or

wrongfully in possession of the said white and yellow pine

logs and lumber aforesaid, or of any logs or lumber being

there and then or at all unlawfully or wrongfully cut from

the said lands hereinbefore described and claimed by the

plaintiff, or that the defendant unlawfully or wrongfully

converted or disposed of the said logs and lumber or any

logs or lumber belonging to the plaintiff as set forth in

its complaint or at all to its own use and benefit.

Denies that nine hundred thirty-five thousand two hun-

dred seventy-six (935,276) feet, board measure, of logs

and lumber were at any time unlawfully or wrongfully

converted by this defendant to its own use and benefit then

and there being the property of the plaintiff, or that said

property was of the value of eleven dollars and fifty cents

($11.50) per thousand feet or was of any value, or that

the whole thereof was then and there of the value of ten

thousand seven hundred forty-five dollars and sixty-seven

cents ($10,745.67) or of any value, or that by any act of



8 The United States of America

the defendant relative to any logs, timber or lumber or

other thing claimed by the plaintiff resulted in damage to

the plaintiff in the sum of ten thousand seven hundred

forty-five dollars and sixty-seven cents ($10,745.67) or

in any sum whatever.

Wherefore, defendant prays that it may be dismissed

without day and have its costs and disbursements herein.

W. B. HEYBURN,
Attorney for Defendant.

United States of America, )
> ss.

District of Idaho. j

T. G. Janney, being first duly sworn, deposes and says,

that he is the general manager of The Basic Company,

the defendant in the above entitled action. That he has

read the foregoing answer and knows the contents thereof.

That the same is true of his own knowledge, except as to

those matters and things therein stated to be on informa-

tion and belief, and as to those matters he believes it to be

true.

T. G. JANNEY.
Subscribed and sworn to before me, this 15th day of

May, 1900.

[seal] NORMAN H. YOUNG,
Notary Public.

[Endorsed] : No. 12. In the Circuit Court of the

United States, within and for the District of Idaho. The

United States of America, Plaintiff, vs. The Basic Com-
pany, a corporation organized and created under the laws

of the State of New Jersey, Defendant. Answer. Filed

May 20, 1902. A. L. Richardson, Clerk. By H. L. Rich-

ardson, Deputy.
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Instructions Requested by the Plaintiff.

question was cut and removed under authority of the Act

of Congress of June 3d, 1878, authorizing the citizens of

certain states, of which Idaho is one, to fell and remove

for agriculture, mining and domestic purposes any tim-

ber or other trees growing or being on the public lands of

the United States,
'

' said lands being mineral and not sub-

ject to entry under existing laws of the United States,

except for mineral entiy , '

' I therefore instruct you upon

this point that in establishing the mineral character of the

lands in question the burden of proof is upon the defend-

ant. The defendant must show not that neighboring or

adjoining lands are mineral in character or that those here-

after in dispute may hereafter by possibility develop

minerals in such quantities as will establish their mineral

rather than their agricultural character, but that as a

present fact they are mineral in character and this must

appear from the actual production of mineral and not from

any theory that they may produce it, in other words it is

fact and not theory which must control in deciding upon

the character of this class of lands.

The land department of the United States has adopted

the rule that if the land is more valuable for agricultural

than for mining it is not mineral land, although it may
contain sonle measure of gold and silver.

This is the only practical rule of decision that can be

applied to the subject. Nor can account be taken in the

application of this rule of the profits that would or might

result from mining under other and more favorable con-

ditions and circumstances than those which actually

existed or may be produced or expected in the ordinaiy

course of such pursuit or adventure upon the land in ques-

tion.

I further instruct you that the statute does not reserve
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any land from entry as a homestead simply because some

one might claim or work some portion of it as mineral

ground without any reference to the fact of whether there

is mineral in paying quantities upon it or not.

Nothing short of known mineral on the land capable

under ordinaiy circumstances of being worked at a profit

as compared with any gain or benefit that may be derived

therefrom when entered under the homestead laws in suf-

ficient to prevent such entiy. In order to establish the fact

that the lands in question are mineral within the meaning

of the said Act of Congress the defendant must show by a

preponderance of evidence that said lands would not be

subject to entry under the homestead laws of the United

States, or indeed any other laws existing at the time of

the passage of said Act.

I instruct you that Congress has prescribed certain

conditions designated in the statute governing the cutting

and removal of timber from the mineral lands of the

United States and therein it is provided that the cutting

and removal must be subject to the rules and regulations

made in pursuance of such statute, such rules and regula-

tions having the force and effect of law. If the timber in

question was cut and removed from the public lands, even

though the lands might have been mineral lands under the

meaning of the Act of Congress of June 3d, 1878, as

contended by the defendant in this case, without those who
did the original cutting and removing having fully com-

plied with the rules and regulations of the Secretary of

the Interior governing the cutting and removal of timber

from mineral lands, then such cutting and removal was

unlawful for which the parties responsible therefor or any

one who might come into the possession and ownership

of such timber so cut and removed would be liable to the

government in damages.

I instruct you that it is necessary for the defendant in
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this case in order to justify the cutting and removal of the

timber and lumber from the land in question to show by a

preponderance of evidence that said cutting and removal

was done in compliance with all the rules and regulations

of the Secretary of the Interior governing the cutting and

removal of timber from mineral lands. I further instruct

you that in the cutting and removal of the timber from the

lands in question by Hiatt and his partners and Isaac &
William Van Winkle and associates, that they failed to

show that they complied with such rules and regulations,

and therefore said cutting and removal was unlawful, for

which the defendant in this case is liable to the plaintiff,

said defendant having purchased said timber and appro-

priated it to its own use and benefit.

[Endorsed] : No. 12. Filed March 15th, 1902. A. L.

Richardson, Clerk.

Instructions Requested by Defendant.

The defendant asks the Court to instruct the jury that

regulations made by the Interior Department or the Secre-

tary of the Interior requiring certain accounts to be kept

and certain contracts made between the party cutting the

lumber and selling it and the party buying it are in no

way binding upon the defendant, and the defendant can-

not be held responsible for a failure to observe such regu-

lations or a violation of them.

When the government, acting through its constituted

officers, classifies land as mineral land, then citizens of the

United States desiring to take timber therefrom under

the provisions of the Act of June 3rd, 1878, authorizing

the cutting of timber ui)on mineral lands for certain pur-

poses, have a right to accept the classification of the lands

as established by the report of the officers of the govern-

ment, and may cut timber upon any lands classified as
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mineral, under the provisions of said Act of Congress.

By mineral lands, as spoken of in the Act of Congress,

authorizing the cutting of timber for certain purposes upon

mineral lands, parties cutting such timber are not restrict-

ed to lands actually located as mining claims, but to lands

in the vicinity of and having the general character of

mineral lands.

[Endorsed] : Filed March 15th, 1902. A. L. Richard-

son, Clerk.

Instructions to Jury Given Orally.

Gentlemen of the Jury:

In this case I give you, as instructions of law, to govern

you, as follows:

It is, of course, the object of Congress in its timber laws

to make such provisions concerning timber that the citi-

zens may have the use of it for their necessary use, and at

the same time it intends to, as far as possible, preserve

the timber for the use of the future as well as the present,

and it is quite evident to all of us that unless there is

some law for the preservation of the timber it would very

quickly disappear, even be wantonly destroyed. It is

not the object of the government to be oppressive on its

citizens. This is a government of the people, but at the

same time the citizens as individuals cannot be a law unto

themselves, and whatever the law of the land is must be

enforced according to its spirit and intent and not always

according to its strict letter.

The intent is what we must try to get at.

In this case it is not pretended that the defendants, the

Basic Company, did the cutting of the timber, on the con-

trary it bought the timber of other parties who did cut

it and manufacture it into lumber, but under the law the

defendant, the Basic Company, is just as responsible to
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the government as if it had itself taken the timber and

cut it. A party has the right to follow his property wher-

ever found. If your horse is stolen by a horse-thief and

sold to your neighbor for full value and the purchaser

pays the value of the horse, you may recover the value

from that neighbor or the horse itself; and this is the same

kind of a case. The question here is, is this government

property, and if that is true, the defendants are liable for

its value. Upon the question of damages or the amount

to be found in case you find anything, there are two rules

to be taken into consideration. The first is whether the

party is what is called in law a willful trespasser, that is,

whether he goes and takes the timber of the government

knowing he has no right to take it; he then is a willful

trespasser and he is liable for the value of the timber as

it was at the time of the conversion by him ; as in this case,

the defendant purchased that timber after it was con-

verted into lumber; if the original parties were willful

trespassers the defendant is held the same as the party

who cut the lumber, and if it was willful trespass the

defendant would be held for the value of the lumber as it

existed when conveyed to him, that is, its value as lumber.

The testimony here shows, and I believe it is not dis-

puted in any way, that there was in the neighborhood of

900,000 feet and worth from $9 to $10 a thousand. Coun-

sel has already made the calculation for you, but you

can readily make it yourself. That is one rule of damages.

The other is where the trespasser is not a willful tres-

passer, but takes what he has no right to take under the

impression that he has the right to take it; and that law

has been settled by the Supreme Court of the United States

I think something like this : When the taking of the tim-

ber, as by the parties in this case, was the result of inad-

vertence or mistake and the wrong was not intentional,

when the parties acted in good faith under the belief that



14 The United States of America

they had the right to take it, then, only the value of the

timber as it stood upon the land, is the value by which you

must make your estimate, that is, the value of the tim-

ber as it stood before the parties had devoted any labor

to, or expense upon it. There is only one witness who
has testified to that value and that is a witness who cer-

tainly is competent from the nature of his business. You
will remember that he testified it would be worth from

seventy-five cents to one dollar a thousand; there being

900,000 feet, if you estimate it at seventy-five cents it

would amount to about $675. And if you estimate it at

$1.00 it would be then about $900. So, if you find in this

case, first, that the parties who cut the timber were willful

trespassers and had no right to cut it your verdict would

be for the plaintiff for about the amount claimed by the

plaintiff in this action. If you find, still, that they had no

right to cut it, but did it innocently, supposing they had

the right, then your verdict would be in the neighborhood

of from $600 to $900.

Now, whether they innocently cut that timber suppos-

ing they had no right to cut it, you must judge by all the

testimony in the case. And there is one other authority

that you may consider and that is the opinion of the Secre-

tary of the Interior which was announced a great many
years ago. That Secretary of the Interior was the head

of a department of this government, and under some

principles of law, he was what is called a vice-principal,

that is, he was in his department the government itself

and he would be a very high authority. His construc-

tion of the law was the constiiiction which I will give you

today and is the next question to which I invite your

attention.

The important question with us is whether these parties

had the right to cut this timber, and you must reach your

conclusion in that not only from the evidence, but from
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the Act of Congress which I will call your attention to

and which has already been read to you. It is the Act of

June 3d, 1878, found in 20th Statutes, page 88. It pro-

vides that all citizens of the United States and other per-

sons bona fide residents of certain states and territories

named, including the State of Idaho, and all other mineral

districts of the United States, shall be and are hereby

authorized and permitted to fell and remove for building,

agricultural, mining and other domestic purposes, any

timber or other trees growing or being on the public lands,

said lands being mineral and not subject to entry under

the existing laws of the United States except for mineral

entry, subject to such rules and regulations as the Secre-

tary of the Interior may prescribe for the protection of

the timber and of the undergrowth growing upon said

lands and for other }>urposes.

Now you will observe from that law there are four ele-

ments to which I call your attention. First, that the priv-

ilege of cutting timber is only to citizens of the United

States, and that, of course, includes corporations which

may be organized under the laws of any of the states or

of the United States; second, that the timber can be cut

only for domestic use, that is, it cannot be shipped out

of the state ; and third, that it can be cut only upon those

lands which are mineral within the meaning of the Act

of Congress; and fourth, that the cutting must be done

according to the rules and regulations prescribed by the

Secretary of the Interior.

There is no question in this case that the defendant is

a domestic corporation, nor is there any question in this

case that the timber was cut for domestic use, that is,

it was not cut to be shipped out of the state, and, mark

you here, domestic use does not mean simply use for min-

ing purposes, it means for all domestic purposes. That

leaves, then, only two questions for consideration under
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this law. The first is, whether this land from which the

timber was cut was mineral land, within the meaning of

the Act, and, second, whether it was cut according to the

rules and regulations of the Secretary of the Interior.

The most important question for you to determine is

whether the land from which the timber in question was

cut is mineral within the meaning of the Act of Congress.

This you must do from the evidence aided by the defini-

tion of mineral lands as given you by the Court. As this

right of cutting timber from public lands was limited to

those of a mineral character, it is evident that Congress

realized the great necessity for the use of timber in mining

operations and other pursuits associated or growing up

with mining operations, and that it intended the Act for

the promotion and development of the mining industry.

The contention of the government, through the Depart-

ment of the Interior, by its agents, is that the cutting of

timber under this Act must be limited to such portions

of the land in a mineral district as is shown to actually

contain mineral, that is, the mineral must be actually dis-

covered in the ground; this, in fact, would be to limit it

to that ground located as mining ground or mining claims

;

for it is a well-known fact that as fast as mineral is dis-

covered the ground in which it is found is so located as

a mining claim.

Such a construction is, in my opinion, open to two ser-

ious objections : 1st. It would leave such an insignificant

amount of land available to timber, for only a compara-

tively small portion of the land is covered by mining

claims, that the supply would be totally inadequate to the

necessities of the communities. There would not be suffi-

cient timber on any one mining claim to supply even the

wants of that claim in its development and operations.

But the Act provides, not only for the use of the timber

for the miner, but also every other citizen, and for every
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domestic purpose. Keep that in view— for all citizens

and bona fide residents of the mining district, and for all

domestic purposes. It was contemplated that by the dis-

covery and development of a mining camp all other indus-

tiies, including the building of mills, towns, etc., would

follow. The act expressly provides that for all such wants

the citizens could be supplied with the timber on mining

lands. Even a slight knowledge of the operations and the

necessities of a mining camp, with all its varied interests

will convince anyone that these necessities cannot be sup-

plied from the timber growing on the located mining

claims or the equivalent,— that ground actually shown to

contain mineral.

The second objection to this construction is this: that

all the timber in the mining claims belongs not to the citi-

zens generally but to the owners of those claims and other

citizens cannot take or use it. So you will see that if the

cutting of timber is limited simply to that which grows

on mining claims, nobody but the owners of the mining

claims can use timber, although the law provides for its

use by other citizens. These two conditions make the con-

struction asked absolutely untenable. It would make the

law a futile one; it would be almost worthless, and we
cannot for a moment imagine that Congress contemplated

it should be limited to the narrow lines now asked. I say

distinctly, in my own opinion, that the law did n't intend

the cutting of timber to be confined to those grounds locat-

ed as mining claims or in which mineral had actually been

discovered. If that is not the law the question then is,

what is the law? To what lands does this Act of Congress

refer? My answer to that is this, that the only reasona-

ble construction to be given to it is, that it includes as

mineral lands, not only those which have been located

as mining claims or in whicli mineral has actually been

discovered, but also the other lands lying in close proxim-
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ity to, or in the neighborhood of, such mining claims, or

those having the general character of mineral lands.

In this connection ybu must bear in mind that, as a

rule, the land in a mineral district and in the neighborhood

of mines, is of such a hilly, broken character that it is

utterly useless for agricultural or other purposes than

mining and for the timber growing upon it, and as Con-

gress is presumed to have knOwn this fact it is presuma-

ble that it intended to include all such lands under the

designation of mineral lands, and with the view of grant-

ing the use of the timber thereon, as stated.

As a further aid in reaching your conclusion upon this

question I instruct you that lands of this broken charac-

ter lying reasonably near lands in which mineral has

actually been discovered and vvliich is so like it in general

appearance that miners would be justified in prospecting

it in the expectation of discovering mineral, should be

classed as part of the mineral lands of the mining dis-

trict and come within the purview of this law.

In this connection I call your attention to a rule estab-

lished a great many years ago by the Supreme Court, and

one which was suggested by an able member of the bar,

Judge McBride, in an action at Salt Lake City, in which

the Court laid down this as a rule, that anything in the

nature of a ledge of such a character that a miner would

work it and follow it with the expectation of finding ore

should be considered as a mining ledge within the mean-

ing of the law of Congress. I see no reason why that

same rule should not be applied to placer mining ground,

in other words, land of such a character and nature that a

miner would work it with the expectation of finding ore in

it should be considered as mineral land. I add another

statement, that lands suitable for agriculture and that are

not known to have any mineral in them, or in such small

quantities as to be absolutely valueless, and are so far from
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a mineral district or mineral belt that there can be no pre-

sumption that they contain mineral, should not, under any

circumstances, be classed as mineral lands, but would

have to be termed as agricultural or some other kind of

lands.

It is for you to determine, first, from the evidence in

this case, whether these lands on which this timber was

cut are of the character which I have described and which

I have instructed should come under the head of mineral

lands. If you find they are of that character, then the

defendant was justified in cutting the timber from the

land and your judgment would have to be for the defend-

ant. If, on the contrary, you find that they are not of

that mineral character or do not come under the head of

mineral lands, within the definition I have given you,

then your judgment must be for the government for such

damages as you may find, depending on the two rules I

gave you in the beginning as to whether it was a willful

or unintentional trespass.

As incidental to this I call your attention to some testi-

mony which has been introduced and upon which there

has been some comments by counsel, and the first is as

to certain maps and reports introduced from the land office

and from the surveyor general's office concerning the

general character of the country in the neighborhood of

where the timber was cut. The government is not abso-

lutely bound by the statements and representations con-

tained in these different reports referred to ; they are, in

fact, but the opinions of the officers making them. They

have the weight, at least, of the opinion of any other wit-

ness in the case. But in addition to that they are opinions

that were made by parties who had no interest in the

result of this or any other case. They were made as the

actual opinions from their observations of the lands and

from the information they had, and in that respect they
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are evidence and entitled to your careful consideration,

although they are not absolutely controlling in the case.

It has also been urged in this case that a rule for de-

termining the character of mineral land is whether it is

more valuable for mining than for agricultural purposes.

There is some authority to that effect. I doubt its value,

however. The rule is one that would be very hard to en-

force. In cases where there is no doubt about it there

could be no question raised, but in cases where there is

doubt it would have to be determined simply by the opin-

ions of those who would so differ that it would be very

hard to establish. If I am not mistaken, there was a case

a number of years ago in which it was claimed that certain

land was more valuable for townsite purposes than for

mineral land. The land was mineral, and it was found,

that the land was far more valuable as townsite than as

mineral land. Nevertheless the Court sustained its char-

acter as mineral land.

I am of the opinion, that where it is clearly evident that

there is so little mineral in the land that it would be of no

value as mineral land or where the quantity of mineral

is so small in the land that it could add nothing to its

value, it should not be termed mineral land. There would

be nothing to justify parties prospecting with the expecta-

tion of finding ore.

There is one other question here that has elicited dis-

cussion and that is as to the rules established by the Secre-

tary of the Interior. The law provides especially that the

Secretary of the Interior may establish rules for the regu-

lations of the cutting of timber and especially as to the

undergrowth. It is not always that rules established by

the department under the law are valid rules. Rules

established by the department must be in harmony with

the law itself. There is one rule here which provides for

the cutting of the undergrowth and the preserving of the
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undergrowth ; this comes clearly within the law ; and there

are some other rules there which I think are within the

purview of the act; same may not be.

Now, there is no evidence here to show whether any

of these rules were complied with or not, as I recollect;

but you must be the judges of that. If there is no evi-

dence whatever that those rules were complied with, then

it results that they have not followed this law of Con-

gress strictly. Those rules should have been complied

with, but if you find they have not complied with the rules

that does not authorize you, in my opinion, to assess the

damages as in willful trespass. The most that can be

done, if you find they acted in good faith in all other

respects, would simply be to find the value as innocent

trespassers ; it would not go beyond that.

I hope I have made the matter clear to you so that you

will understand how to construe this.

[Endorsed] : Filed March 15th, 1902. A. L. Richard-

son, Clerk.

United States Circuit Court, District of Idaho.

THE UNITED STATES,

vs.

THE BASIC COMPANY.

Verdict.

We, the juiy in the above entitled cause, find for the

defendant.

CHARLES HIMROD,
Foreman.

[Endorsed] : No. 12. U. S. Circuit Court, Central

Division, District of Idaho. The United States vs. The

Basic Company. Verdict. Filed March 15th, 1902. A.

L. Richardson, Clerk.
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In the Circuit Court of the United States, for the Central

Division of the District of Idaho.

THE UNITED STATES OF AMERICA,
Plaintiff.

vs.

THE BASIC COMPANY, a Corporation,

Defendant.!

]

Judgment.

This action came on regularly for trial on the 14th day

of March, 1902. A jury of twelve persons was regularly

impaneled and sworn to try said action. Witnesses on

the part of plaintiff and defendant were sworn and ex-

amined. After hearing evidence, the argument of counsel,

and instructions of the Court, the jury retired to consider

of their verdict, and subsequently returned into court,

and being called, answered to their names, and say they

find a verdict for the defendant.

Wherefore, by virtue of the law and by reason of the

premises aforesaid, it is ordered and adjudged that said

plaintiff take nothing by its complaint herein, and that

said defendant go hence without day.

Dated March 15th, 1902.

JAS. H. BEATTY,
Judge.

[Endorsed]: No. 12. U. S. Circuit Court, Central

Division, District of Idaho. The United States vs. The

Basic Company. Judgment. Filed March 15th, 1902.

A. L. Richardson, Clerk.
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In the Circuit Court of the United States within and for

the District of Idaho, Central Division.

THE UNITED STATES,
Plaintiff .

I

vs. \ No. 12.

THE BASIC COMPANY,
Defendant.

I

Stipulation Extending Time in which to Hie Bill

of Exceptions.

It is hereby stipulated and agreed by and between R. V.

Cozier, attorney for plaintiff, and W. B. Heyburn, attor-

ney for defendant, in the above entitled case, that said

plaintiffs shall have until June 1st, 1902, in which to pre-

pare and sei've upon the attorney for defendant a draft

of the Bill of Exceptions in this case.

And said counsel for the respective parties herein unite

in requesting the Honorable Jas. H. Beatty, Judge of the

said Court, to grant an order fixing said date for the com-

pletion of said Bill of Exceptions as herein agreed upon.

R. V. COZIER,
Attorney for Plaintiff.

W. B. HEYBURN,
Attorney for Defendant.

Dated at Moscow, this 12th day of May, A. D. 1902.

[Endorsed] : No. 12. In the Circuit Court of the Unit-

ed States within and for the District of Idaho, Central

Division. The United States, Plaintiff, vs. The Basic

Company, Defendant. Stipulation Extending Time in

which to File Bill of Exceptions. Filed May 14th, A. D.

1902. A. L. Richardson, Clerk. R. V. Cozier, Attorney

for Plaintiff.
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In the Circuit Court of the United States within a/nd for

the District of Idaho, Central Division.

THE UNITED STATES, ^

Plaintiff. I

vs. y No. 12.

THE BASIC COMPANY,
Defendant.)

Order Extending Time to File Bill of Exceptions.

Now, on this 12tli day of May, A. D. 1902, it appearing

to me, Jas. H. Beatty, Judge of the above entitled Court,

from tlie stipulation on file in this case, that it is agreed

by and between counsel for the respective parties hereto,

that the plaintiff have until the 1st day of June, A. D.

1902, in which to prepare and serve upon the attorney

for defendant a copy of the Bill of Exceptions.

It is therefore ordered that the plaintiff be permitted

and is hereby granted until the 1st day of June, A. D.

1902, in wliich to prepare and serve a copy of the same

upon the attorney for defendant.

Dated at Moscow, this 12th day of May, A. D. 1902.

JAS. H. BEATTY,
Judge.

[Endorsed] : No. 12. In the Circuit Court of the Unit-

ed States within and for the District of Idaho, Central

Division. The United States, Plaintiff, vs. The Basic

Company, Defendant. Order Extending Time to file Bill

of Exceptions. Filed May 14th, A. D. 1902. A. L. Rich-

ardson, Clerk. R. V. Cozier, Attorney for Plaintiff.
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In the Circuit Court of the United States for the District

of Idaho, Central Division.

THE UNITED STATES,
Plaintiff.

vs.

THE BASIC COMPANY,
Defendant.

Stipulation Extending Time in which to File Amend-

ments to Bill of Exceptions.

It is stipulated and agreed by and between R. V.

Cozier, attorney for plaintiff, and W. B. Heyburn, attor-

ney for defendant, in the above entitled cause, that said

defendant shall have until July 1st, 1902, in which to pre-

pare and serve upon the attorney for plaintiff a draft of

the amendments to the bill of exceptions in this case. And
said counsel for the respective parties herein unite in

requesting the Hon. James H. Beatty, Judge of the above

entitled Court, to grant an order fixing said date for the

completion of defendant's proj^osed amendments to the

bill of exceptions as herein agreed upon.

R. V. COZIER,
Attorney for Plaintiff.

W. B. HEYBURN,
Attorney for Defendant.

Dated this 23d day of June, A. D. 1902.

[Endorsed] : No. 12. In the Circuit Court of the Unit-

ed States for the District of Idaho, Central Division. The
United States, Plaintiff, vs. The Basic Company, Defend-

ant. Stipulation Extending Time in which to File

Amendments to Bill of Exceptions. Filed June 30, 1902.

A. L. Richardson, Clerk.
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In the Circuit Court of the United States for the District

of Idaho, Central Division.

THE UNITED STATES, \

Plaintiff.

vs.

THE BASIC COMPANY, a Cor- j

poration,

Defendant.

J

Proposed Amendments to Bill of Exceptions.

Comes now the above named defendant, The Basic

Company, a corporation, by its attorney, W. B. Heybum,
and moves this Honorable Court to amend plaintiff's pro-

posed bill of exceptions, as follows, to-wit:

I.

Defendant asks the Court to amend plaintiif 's proposed

bill of exceptions by inserting after the words, "side

hills," in line 20, page 3, of said proposed bill of excep-

tions, the following words, to-wit: "On re-cross exami-

nation witness testified that the gravel extends up the

hill sides and the fact that the timber was cut on the

mountain side would not mean that it was not cut on

the gravel. '

'

II.

Defendant asks the Court to amend plaintiff 's proposed

bill of exceptions by inserting after the word "and" in

line 9, page 5, and before the word "between," the fol-

lowing words, to-wit :

'

' the fartherest of this timber was

cut."

ni.

Defendant asks the Court to amend plaintiff's proposed

bill of exceptions by inserting after the word "dredges"
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in line 13, page 5, insert the following words, to-wit:

'

' Mining claims extend right up close to where the timber

was cut."

IV.

Defendant asks the Court to amend plaintiff 's proposed

bill of exceptions by inserting after the word "bar" in

line 15, page 5, the following words, to-wit :

'

' It was cut

on part of the bar where the bar rises up the hill side.

Part of the bar upon which the timber stands, had been

mined. '
*

V.

Defendant asks the Court to amend plaintiff's proposed

bill of exceptions by inserting after the word '^ cutting"

in line 19, page 5, the following words, to-wit: "Part

of the Basic Company's mining claims were immediately

adjacent to this Sing Sing bar, extending above and be-

low. The Basic Company had nothing to do with select-

ing the timber to be cut.
'

'

VI.

Defendant asks the Court to amend plaintiff's proposed

bill of exceptions by inserting after the word "gold" in

line 24, page 5, the following words, to-wit: "Found it

was placer ground. '

'

VII.

Defendant asks the Court to amend plaintiff's proposed

bill of exceptions by inserting after the word "lumber"

in line 10, page 6, the following words, to-wit: "The
Basic Company had nothing to do with the cutting more

than they gave me a contract for so much lumber and I

went to work cutting the timber. '

'

VIII.

Defendant asks the Court to amend plaintiff's proposed

bill of exceptions by inserting after the word "know" in

line 17, page 6, the following words, to-wit: "All the
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land from which I cut timber in sections 19 and 20 and

sold to the Basic Company, was placer mining ground

that if I had plenty of Water I could make pay as placer

ground. '

'

IX.

Defendant asks the Court to amend plaintiff's proposed

bill of exceptions by inserting after the word "ground"

in line 15, page 11, the following words, to-wit: ''pay

mineral. '

'

X.

Defendant asks the Court to amend plaintiff's pioposed

bill of exceptions by inserting after the word "before"

in line 2, page 12, the following words, to-wit: "and

after."

XI.

l^efendarit asks the Court to ymend plaintiff's proposed

bill of exceptions by inserting after the word "gold" in

line 8, page 12, the following: "In what I considered

paying quantities."

XII.

Defendant asks the Court to amend plaintiff's proposed

bill of exceptions by inserting after the word "ground"

on next to the last line, page 12, the following words,

to-wit: "The Basic Company are developing it by a

system of working, that is part of the system. '

'

XIII.

Defendant asks the Court to amend plaintiff's proposed

bill of exceptions by inserting after the word "creek"

in line 2, page 13, the following words, to-wit : "A dredge

would naturally mine from Grimes Creek up to this

ground. In my judgment, it would pay to mine it that

way. '

'

XIV.

Defendant asks the Court to amend plaintiff 's proposed
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bill of exceptions by inserting after the word "easily" in

line 10, page 14, the following words, to-wit: ''They

stopped work on the bar because they worked up to the

water ditch.
'

'

XV.

Defendant asks the Court to amend plaintiff's proposed

bill of exceptions by inserting after the word "it" in line

18, page 14, the following words, to-wit: "I do not knew

much about the agricultural business but I should not

think that that land had any value as agricultural land."

XVI.

Defendant asks the Court to amend plaintiff's proposed

bill of exceptions by inserting after the word '

' homestead '

'

in line 13, page 16, the following words, to-wit :

'

' There

was some right below there.
'

'

XVII.

Defendant asks the Court to amend plaintiff's proposed

bill of exceptions by inserting after the word "grows" in

line 15, page 16, the following words, to-wit : " It is wild

grass. '

'

XVIII.

Defendant asks the Court to amend plaintiff's proposed

bill of exceptions by inserting after the word '

' exception '

'

in line 41, page 17, the following words, to-wit: "Upon
cross-exarhination, witness Garrett testified as follows:

' There are applications for patent on mining claims pend-

ing. For mining claims situated in township 6 N., 4 E.,

and township 7 N., 5 P]., and township 7 N., 4 E. I do not

know how many claims have been located or how many
applications are now pending in my office for patents in

these townships. On Moore's Creek there would probably

be one hundred or more, for all of which claims applica-

tion for patent is either pending or entiy has been made
and these are the claims of the Basic Company.' "
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XIX.

Defendant asks the Court to amend plaintiff's proposed

bill of exceptions by inserting after the word '

' character '

'

in line 21, page 18, the following words, to-wit: ''Such

as a prospector might follow with reasonable expectation

of finding pay ore."

XX.

Defendant asks the Court to amend plaintiff 's proposed

bill of exceptions by inserting after the word ''testified"

in line 22, page 18, the following words, to-wit: "I am
not in the employ of the Basic Company at this time and

have never been. '

'

And now, in furtherance of justice, and that right may
be done, the defendant presents the foregoing amendments

to plaintiff's proposed bill of exceptions and prays that

the said amendments may be allowed and that the same

be inserted within plaintiff's proposed bill of exceptions.

W. B. HEYBURN,
Attorney for Defendant.

[Endorsed] : No. 12. In the Circuit Court of the Unit-

ed States for the District of Idaho, Central Division. The

United States, Plaintiff, vs. The Basic Company, Defend-

ant. Proposed Amendments to Bill of Exceptions. Filed

June 30, 1902. A. L. Richardson, Clerk.
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In the Circuit Court of the United States for the District

of Idaho, Central Division.

THE UNITED STATES,
Plaintiff.

vs.

THE BASIC COMPANY,
Defendant.

Plaintiff's Agreement to Amendments.

To the Defendant Above Named and to Its Attorney, W.
B. Heyburn, Esq.:

Comes now the United States of America, plaintiff

above named and gives notice that the plaintiff agrees to

the amendments and to each of them, proposed by the

defendant, which said proposed amendments to said pro-

posed bill of exceptions were served on the attorney for

the plaintiff on the 23d day of June, A. D. 1902.

R. V. COZIER,
Attorney for Plaintiff.

[Endorsed] : No. 12. In the Circuit Court of the Unit-

ed States for the District of Idaho, Central Division. The

United States, Plaintiff, vs. The Basic Company, Defend-

ant. Plaintiff's Agreement to Amendments. Filed June

30, 1902. A. L. Richardson, Clerk.
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In the Circuit Court of the United States for the District

of Idaho^ Central Division.

THE UNITED STATES, \

Plaintiff, j

vs. (

THE BASIC COMPANY, \

Defendant. ]

Order Extending Time in which to File Amendments
to Bill of Exceptions.

ORDER.
Whereas, the parties in the above entitled cause, by

their respective counsel, have stipulated and agreed that

the defendants shall have until July 1st, 1902, in which

to prepare, file and serve its proposed amendments to the

bill of exceptions of plaintiff and have united in asking

the Court to make an order fixing said date for the com-

pletion of said amendments:

Now therefore, it is ordered by the Court that the de-

fendant shall have until July 1st, 1902, in which to pre-

pare, serve and file its proposed amendments to the bill

of exceptions.

JAS. H. BEATTY,
Judge.

[Endorsed] : No. 12. In the Circuit Court of the Unit-

ed States for the District of Idaho, Central Division. The

United States, Plaintiff, vs. The Basic Company, Defend-

ant. Order Extending Time in which to File Amendments
to Bill of Exceptions. Filed June 30, 1902. A. L. Rich-

ardson, Clerk.
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In the Circuit Court of the United States in and for the

District of Idaho, Central Division.

THE UNITED STATES,
Plaintiff.

vs. ^

THE BASIC COMPANY,
Defendant.

Order that Proposed Bill of Exceptions be Amended.

In the above entitled action tried at the March, 1902,

term of the above entitled Court, the jury having returned

a verdict in favor of the defendant and against the plain-

tiff, and the Court having by consent of the defendant and

at the request of plaintiff as shown by a stipulation hereto-

fore filed in the above entitled Court, made an order ex-

tending the time of plaintiff to prepare, file and serve its

bill of exceptions until the 1st day of June, 1902, and that

before the expiration of said time the plaintiff filed its

proposed bill of exceptions, and served a copy thereof

upon the attorney for the defendant herein, and the Court

having by consent of the plaintiff and at the request of

the defendant, as shown by stipulation heretofore filed,

made an order extending the time of said defendant to

prepare, serve and file its objections and amendments to

the said proposed bill of exceptions to the 1st day of July,

1902, and said defendant having, before the 1st day of

July, 1902, filed and served upon plaintiff its objections

and amendments to i)laintiff 's proposed bill of exceptions,

and said plaintiff having on the 23d day of June, 1902,

agreed to the amendments and each of them proposed by

the defendant.

It is ordered by the Court that the said proposed bill

of exceptions be amended as proposed by the defendant

and agreed to by the plaintiff in the following particulars,

only, to-wit:
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1. By inserting after the words "side hills" in line

20, page 3, of said proposed bill of exceptions the follow-

ing words, to-wit: ''On re-cross examination witness

testified that the gravel extends up the hill sides and the

fact that the timber was cut on the mountain side would

not mean that it was not cut on the gravel."

2. By inserting after the word ''and" in line 9, page

5, and before the word "between" the following words,

to-wit: "the fartherest of this timber was cut."

3. By inserting after the word "dredges" in line 13,

page 5, the following words, to-wit: "Mining claims ex-

tend right up close to where the timber was cut."

4. By inserting after the word "bar" in line 15, page

5, the following words, to-wit: "It was cut on part of

the bar where the bar rises up the hill side. Part of the

bar upon which the timber stands had been mined."

5. By inserting after the word "cutting" in line 19,

page 5, the following words, to-wit: "Part of the Basic

Company's mining claims were immediately adjacent to

this Sing Sing bar, extending above and below. The

Basic Company had nothing to do with selecting the tim-

ber to be cut."

6. By inserting after the word "gold" in line 24, page

5, the following words, to-wit: "Found it was placer

ground. '

'

7. By inserting after the word "lumber" in line 10,

page 6, the following words, to-wit: "The Basic Com-

pany had nothing to do with the cutting more than they

gave me a contract for so much lumber and I went to work

cutting the timber."

8. By inserting after the word "know" in line 17,

page 6, the following words, to-wit: "All the land from

which I cut timber in sections 19 and 20 and sold to the

Basic Company, was placer mining ground that if I had

plenty of water I could make pay as placer ground. '

'
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9. By inserting after the word "ground" in line 15,

page 11, the following words, to-wit: ''pay mineral."

10. By inserting after the word "before" in line 2,

page 12, the following words, to-wit: "and after."

11. By inserting after the word "gold" in line 8, page

12, the following words, to-wit: "In what I considered

paying quantities."

12. By inserting after the word "ground" on next

to the last line, page 12, the following words, to-wit:

"The Basic Company are developing it by a system of

working, that is part of the system. '

'

13. By inserting after the word '

' creek" in line 2, page

13, the following words, to-wit: "A dredge would natur-

ally mine from Grimes Creek up to this ground. In my
judgment, it would pay to mine it that way."

14. By inserting after the word "easily" in line 10,

page 14, the following words, to-wit: "They stopped

work on the bar because they worked up to the water

ditch."

15. By inserting after the word "it" in line 18, page

14, the following words, to-wit: "I do not know much
about the agricultural business, but I should not think

that that land had any value as agricultural land. '

'

16. By inserting after the word "homestead" in line

13, page 16, the following words, to-wit: "There was

some right below there.
'

'

17. By inserting after the word "grows" in line 15,

page 16, the following words, to-wit: "It is wild grass."

18. By inserting after the word "exception" in line

41, page 17, the following words, to-wit: "Upon cross-

examination witness Garrett testified as follows: 'There

are ay^plications for patent on mining claims pending.

For mining claims situated in township 6 N., 4 E., and

township 7 N., 5 E., and township 7 N., 4 E. I do not
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know how many claims have been located or how many
applications are now pending in my office for patents in

these townships. On Moore's Creek there would probably

be one hundred or more, for all of which claims application

for patent is either x^ending or entry has been made and

these are the claims of the Basic Company. '

'

'

19. By inserting after the word ''character" in line

21, page 18, the following words, to-wit: ''Such as a

prospector might follow with reasonable expectation of

finding pay ore. '

'

20. By inserting after the word "testified" in line 22,

page 18, the following words, to-wit: "I am not in the

employ of the Basic Company at this time and never have

been. '

'

JAS. H. BEATTY,
Judge.

[Endorsed] : No. 12. In the Circuit Court of the

United States for the District of Idaho, Central Division.

The United States, Plaintiff, vs. The Basic Company, De-

fendant. Order that proposed Bill of Exceptions be

amended. Filed June 30, 1902. A. L. Richardson, Clerk.

In the Circuit Court of the United States, within and for

the District of Idaho, Central Division.

THE UNITED STATES,
\

Plaintiff,

vs.

)-No. 12.

THE BASIC COMPANY, a Corpo-

ration

Defendant./

Bill of Exceptions.

Be it remembered that on the 14th day of March, 1902,

at a stated term of said court begun and holden in the City
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of Boise, in and for the District of Idaho, before his

Honor, Jas. H. Beatty, the issue joined in the above stated

cause came on to be tried before a jury, the plaintiff being

represented by R. V. Cozier, and the defendant being rep-

resented by W. B. Heyburn. And upon the trial of that

issue, the plaintiff, to maintain and prove the said issue

upon its part, had sworn as witnesses the following

:

E. E. Garrett, who testified as follows: ''My name is

E. E. Garrett, residence Boise, occupation Receiver of

Public Moneys of the United States at Boise, and, as such

Receiver, am one of the joint custodians of the public

land records of the United States within and for the

Boise, Idaho, Land District. I have with me the Tract

Book of township 6 N., range 4 E., and town 7 N., range

4 E., and township 7 N., range 5 E. The plat of 6 north,

4 east, is not surveyed, there is no plat of that township.

During the year 1898 township 7 N., range 4 E., was unap-

propriated government land. The south half of section

24 was State land, the north half was at that time unap-

propriated government land. Sections 13, 19 and 20,

township 7 north, range 5 east, and the north half of sec-

tion 24, was unappropriated government land. Plat of

townshiji 6 north, range 4 east, has not been filed in my
office, but so far as the record of my office is concerned,

the land in this townshijD has never been appropriated.

It is possible there may be some mineral entries."

Upon cross-examination, witness Garrett testified that

he had no knowledge as to whether the title to the north

half of section 24, by reason of mining claim location, was

in the United States. The same would be true of sections

19 and 20, and of township 6 north, range 4 E. ; that the

land in controversy might have been located as mineral

land in 1898; that he knew nothing about the title that

passes as the valid location of a mineral claim ; that it was

not true tliat the whole of township 7 north, range 5 east,
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had been returned as mineral; if it was returned U) the

office as mineral the records would show it.

On re-direct examination the witness testified that the

plats as returned by the Surveyor General and on file in

his office, indicate on the face that it is timber land. ''I

am positive that the title to land in township 6 north,

range 4 east, in 1898 had not passed from the govern-

ment. There were some mineral entries made for lands

along Grimes Creek and also along Granite Creek. No
patent, however, was issued at that time." Witness Garrett

further testified that the southeast quarter of the northeast

quarter, and the northeast quarter of the southeast quar-

ter, section 19, and the west half of the southwest quarter,

section 20, township 7 north, range 5 east, was appro-

priated under homestead entry No. 4772, by William Van
Winkle on June 18, 1900, but patent has never issued.

Thereupon, to further prove its issue, the plaintiff

called F. H. Bedolfe, who, being sworn, testified that he

was a surveyor at Centerville, Idaho; that he had been

engaged in the business of surveying since 1867; that

during the summer of 1900 he was employed by M. A.

Meyendorff, Special Agent of the General Land Office, to

make survey of lands in the Boise Basin country; that

he made a survey showing the location of the unsurveyed

lands on the east side of sections 12 and 13, in township

6 north, range 4 east; that he run out the section lines

from the township corner; that he run out the lines of

sections 12 and 13, in township 6 north, range 4 east.

"Edward Darlington and Henry Ashcroft were with me
at the time of making the survey; the land was rolling

timber land, intersected by Grimes Creek. I should call

it heavily timbered land ; I saw evidence of timber having

been cut and removed ; the cutting was about a mile long

and about 800 feet wide, and was on the east half of sec-

tions 12 and 13, from the center between the center of 13
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and the center of 12 on the east half, that is, the center

north and south. I should say the cutting was on the

dividing line between sections 12 and 13, fifteen or sixteen

hundred feet wide at the upper end, it was 100 feet wide

on the north end, it narrowed down toward the south end

;

the timber was pine and fir."

Upon cross-examination the witness testified that the

township line was, at the nearest point, about one quarter

of a mile west; the cutting was west of Grimes Creek;

the cutting was approximately a half mile little north and

west of Sing Sing Bar, part of it in the same quarter

section. ''Sing Sing Bar is a mining claim which was

worked by a flume, I guess. I call Sing Sing Bar where

Snow's tunnel is, and the head of the company's ditch.

The bar on the west side has been extensively worked. '

'

On re-direct examination witness testified that the prin-

cipal portion of the timber was cut along the side hills.

On re-cross-examination witness testified that the gravel

extends up the hill sides and the fact that the timber was

cut on the mountain side would not mean that it was not

cut on the gravel.

To further prove the issue in its behalf the plaintiff

called M. A, Meyendorff, who, being sworn, testified that

his name was M. A. Meyendorff; that he was a Special

Agent of the General Land Office, with present place of

residence at Rapid City, South Dakota ; that he was Spe-

cial Agent during the year 1900; that he was with Mr.

Bedolfe when he made survey of sections 12 and 13, in

township 7 north, range 4 east; that they established tlie

exact lines showing the location of timber cut; that the

principal portion was on the hillsides, quite a distance

from the bottoms, both west and east, principally west;

there was evidence of stumps freshly cut, within a year

or so; the timber cut was fir and pine principally, and

averaged about 28 inches in diameter. "Mr. Bedolfe,
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Mr. Darlington, Mr. Ashcroft and, I think, Mr. Kanton,

were with me when the survey was made. I assisted in

making survey of section^ 19, 20, township 7 north, range

5 east ; I was with Mr. Turley, Deputy United States Min-

eral Surveyor, Isaac Van Winkle, William Van Winkle,

and perhaps Mr. Datlington, when we made survey to

locate William Van Winkle 's homestead, also to see where

timber had been cut. We began at the southwest comer

of section 20, township 7 north, range 5 east, run north

setting out stakes and located the homestead where tim-

ber was cut. The description of the Van Winkle home-

stead, and a little outside of the homestead on some vacant

land on the northwest, would be the southeast quarter of

northeast quarter, northeast quarter of southeast quarter,

section 19, and west half of southwest quarter, section 20,

toYv^nship 7 north, range 5 east; there was growing timber

on the land and the stumps where the timber had been cut

;

there had been considerable timber cut there at that time.

I made survey of sections 13 and 24 in township 7 north,

range 4 east; was on W. T. Hiatt's timber and stone entry

and his homestead filing ; we run out pocket-compass lines

and took scale of the timber. There were some new cut-

tings and some old cuttings ; there were about 60 trees of

the old cutting ; the trees were pine and measured 28 inches

in diameter. The Hiatt homestead, where the principal

cutting was done, was the southwest quarter of northwest

quarter, section 19, township 7 north, range 5 east, and

south half of northeast quarter and southeast quarter of

northwest quarter, section 24, township 7 north, range 4

east. The principal cutting was done on the homestead,

the old cutting was scattered all over."

On cross-examination Mr. MeyendorfP testified that he

did not know of his own knowledge who cut the timber.
'

' I know who owned the land from which the timber was

cut by examining the records of the land office at Boise. '

'
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To further prove the issue upon its behalf, the plaintiff

called Henry Ashcroft, who, being sworn, testified that

his name was Henry Ashcroft, residence Placerville, age

27 years, engaged in the sawmill business since 1898;

run a sawmill in 1898 on Sing Sing Bar, and for a short

time on Offer Creek. "I was with Mr. Bedolfe and Mr.

Meyendorff and others when they run out the lines and

made the survey of sections 12 and 13 in township 6 north,

range 5 east, along Sing Sing bar. I cut, during the sea-

son of 1898, about 700,000 feet from the land described

by the surveyor and Mr. Meyendorff ; showed them where

the timber was cut. JMr. Hiatt, my partner, entered into

a contract with the Basic Company to sell lumber and

the Basic Company received the timber which we cut from

this land, paying us at the rate of $10 per thousand feet.

We delivered to the company about 700,000 feet of lumber

which we cut from lands in sections 12 and 13, township

6 north, range 5 east, as shown by the surv^ey ; the lumber

was manufactured from pine trees; the lumber was de-

livered to the Basic Company during the season of 1898;

the lumber was delivered to the company at its flume about

a mile from where it was cut. The timber was cut from

what would be the slope from the creek, and the fartherest

of this timber was cut between a mile and three-quarters

of a mile from the bar."

Upon cross-examination witness Ashcroft testified that

he understood that the flume at which the lumber was de-

livered was for the purpose of carrying water to tlie power

plant used for the purpose of operating mining dredges;

mining claims extended right up close to where the timber

was cut.
*

' When I stated the timber was back from a half

to three-quarters of a mile from the bar, T meant from

the particular place where they were mining on the bar.

It was cut on part of the bar where the bar rises up the

hillside. Part of the bar upon which the timber stands
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had been mined. The Basic Company was a corporation

mining in Boise County at the time we sold them the

lumber in question; the liimber was used for the purpose

of making extensive flumes and ditches; the Basic Com-

pany paid us $10 per thousand, they had nothing to with

the actual cutting." "Part of the Basic Company's min-

ing claims were immediately adjacent to this Sing Sing

Bar, extending above and below. The Basic Company

had nothing to do with selecting the timber to be cut.
'

'

On re-direct examination witness Ashcroft testified that

no one gave him any authority to cut the timber, and did

not know to whom the land belonged; that he had pros-

pected the land, but it was not for the purpose of cutting

off mineral land ; he happened to sink a hole and found it

contained gold. Found it was placer gold.

The plaintiff, to further prove the issue on its behalf,

called Isaac Van Winkle, who, being sworn, testified that

his name was Isaac Van Winkle, his residence Garden Val-

ley, his occupation farming, but that in 1898 he was run-

ning a sawmill near Centerville ; that he and two or three

brothers were partners in the sawmill; that they hired

their logging done ; that during 1898 they cut timber above

the town of Centerville, three-quarters of a mile above

the town; that he went over the land, from which the

timber was cut, in 1900 in company with Meyendorff and

party at the time the survey was made; that the lands

which Meyendorff and party surveyed were the lands

from which "we cut the timber, the most of the timber;

the land was the land which my brother, William Van
Winkle, afterwards filed upon as a homestead; the tim-

ber was cut along the flat or bottom and was principally

fir and pine. In the summer of 1898 we cut for the Basic

Company about 250,000 feet, most of it from the land

which my brother William Van Winkle filed upon as a

homestead, and the balance from land adjoining the
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homestead. We sold this lumber to the Basic Company in

1898, and, to the best of my recollection, the price was $9

or $9.50 per thousand feet. I knew tlie land was govern-

ment land. I supposed it was free. I had a contract with the

Basic Company to cut the lumber. The Basic Company

had nothing to do with the cutting more than that they

gave me a contract for so much lumber and I went to work

cutting the timber."

Upon cross-examination witness Van Winkle testified

that a portion of the ground where the timber was cut had

once been located as a placer mine, but it was after the

timber was cut; there was placer ground around it; **I

believe if I had 400 inches of water on the ground I could

make it pay as placer diggings. I was bom in Boise

Basin and lived there all my life. I have quartz mined

and placer mined up there, and there are probably quartz

ledges up there, I don't know. All the land from which

I cut timber in sections 19 and 20 and sold to the Basic

Company was placer mining ground that if I had plenty

of water I could make pay as placer ground. '

'

To further prove the issue upon its behalf the plaintiff

called H. H. Schwartz, who testified that he resided at

Spokane, Washington, and was a Special Agent of the

General Land Office; that during the year 1899 he made

an investigation of an alleged timber trespass committed

in the Boise Basin country, in which trespass the Basic

Company was alleged to have been involved. *'I dis-

covered that some timber had been cut and used by the

Basic Company; that the timber had been used in the

building of flumes and dredges, and I asked the Superin-

tendent of the Basic Company where the timber came

from and who it came from, and he told me. The Com-

pany gave me the names of W. F. Hiatt, E. S. Robinson,

Henry Ashcroft, Placerville ; George Van Winkle, Arthur

Van Winkle and William Van Winkle, Centerville. They
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gave me the description of the land from which the tim-

ber was cut. It was on sections 12 and 13 in township 6

north, range 4 east ; sections 13 and 24 in township 7 north,

range 4 east, and sections 19 and 20 in township 7 north,

range 5 east. Mr. Bethell, who was the attorney in fact

for the Basic Company, stated to me that all the timber

but 5 per cent, came from these lands. He stated that

5 per cent of the amount of timber cut came off the lands

that the Basic Company owned, on which they had applied

for patent as placer ground. The Company stated that

the price paid for the lumber was $9 per thousand. '

'

The plaintiff, to further prove the issue upon its behalf,

called W. F. Hiatt, who, being sworn, testified that his

name was W. F. Hiatt and that he resided near Placer-

ville, Idaho; had resided in that vicinity some twenty

years and the principal part of that time had been en-

gaged in cutting timber for mining and domestic pur-

poses ; that in his opinion, from his experience and knowl-

edge of the country, a fair value for the timber standing in

the tree in that vicinity of the lands in question, would

be 75 cents or $1 per thousand, that is, stumpage value;

that would be the value of the lumber sold to the Basic

Company.

The plaintiff, having rested its case in chief, the fol-

lowing took place:—

By Mr. Heyburn:
''They have not shown that this was government land

at all. The ojB&cer they put on the stand said he didn't

know whether or not it was, and that his records did not

show. '

'

By the Court :

"Didn't the witness who was introduced show by the

maps that that land had not been entered?"

By Mr. Cozier :

*
' The Receiver of the Land Office said there had never



vs. The Basic Company. 45

been any entry, that his record showed that that was

vacant government land. I claim that is conclusive of the

title being in the government. We have made a prima

facie case."

By Mr. Heyburn :

'

' They have got to prove that this land was on the pub-

lic domain of the United States.
'

'

By the Court :

"I think the witness who was on the stand, according

to my recollection, showed that this land had not been

entered, and, therefore, was public land. Now it is pos-

sible that mining claims have been located upon that land,

if so, I think that is a matter for the defense. I don't

think the government should come in here and show that

mining claims have not been located upon that land; if

this ground has been taken up as mining ground it is the

defendant's place, in my opinion, to show that. If the

case should rest here this land would pass as government

land. The testimony may not be perfect, that is, they

may not have established a case that cannot be overthrown.

I think they have shown that the title to that land rests

in the government. I don't think the Court could order

an expert to examine it. I therefore will have to hold that

so far the government has established that these lands

are public lands, belonging to the government. I will

have to overrule your motion. '

'

By Mr. Heyburn :

''I take this position, upon which I ask the Court to

express an opinion. It is not sufficient to prove they are

I3ublic lands. They must prove they are not mineral

lands. That is to say, we may cut timber on the public

mineral lands, and they must prove they are not mineral

lands. '

'

By the Court :

'

' Do you put that in the shape of a motion ? '

'
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By Mr. Heyburn:
*

' Yes, I will make it that way. '

'

By the Court:

''Then, I will overrule it."

By Mr. Heyburn:
'

' Exception. '

'

And thereupon the defendant, to prove the issue in its

behalf, called Orley Soucie who, being sworn upon behalf

of the defendant, testified that he had lived in Centerville

about three years and in Boise County about ten years;

engaged principally in the business of placer mining ; that

he was acquainted with Sing Sing bar ; that he considered

it mineral ground; that mining had been done there, but

whether the people who did the mining had located it

he did not know; there had been several deep faces cut

off, as well as one probably 250 feet in length and about

7 or 8 acres worked off. "The depth from the surface

to bed rock varies, the further you get back in the hill

the deeper the soil is. I don't suppose at the point of

the bar it is over 3 feet, while back it is 12 or 15. The

work is on the west side of Grimes Creek. I know timber

has been cut off sections 12 and 13. I think you would

find timber within a quarter of a mile from the place

where mining had been done ; I think portions of the bar

extend back to where the timber was cut. Those who

worked the bar must have got pay or they would not

have done the work; the principal part of the bar is

worked up to the ditch. I would consider a portion, at

least, of the ground from which the timber was cut more

valuable for mining than for any other purpose. I am
acquainted with what is known as the Van Winkle ground

up near Centerville, from which the timber was cut in

sections 19 and 20, a portion of the ground was located

as placer claim."
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Q. I will hand the vsntness a location notice of a placer

claim, and ask you to state whether or not you are one

of the locators of that claim.

A. I am, yes, sir.

Q. You are?

A. Yes, sir.

Q. State if you made the location, or assisted in doing

so.

A. I and a man named Ed Sibern together made the

location.

Q. When did you make it?

A. In 1899-1 don't remember the date. The 18th of

March, 1899.

Q. Did you ascertain whether or not it was placer min-

ing ground when you located it!

A. I did not do any prospecting.

Q. Did your partner?

A. I don't think that he did.

Q. How did you come to locate it?

A. I located it for dredge ground.

Q. Was it gravel?

A. There is gravel exposed on the rim of the bar.

Q. Is that where the timber was cut?

A. A portion of it.

Q. From your experience in mining in Boise Basin,

state whether or not when gravel is found such as you

saw there it indicates the presence of placer mining

ground ?

A. Generally speaking it does.

Q. State if there is any stream or gulch running through

this Van Winkle ground that you made the location upon ?

A. That is a separate location from this one.

Q. I understand that.

A. There is a gulch. In fact, there is not any water

running there on the surface during the summer.
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Q. How much of the Van Winkle ground does this

mining claim cover?

A. The Van Winkle homestead ground?

Q. Yes.

A. It runs diagonally, as near as I understand it, across

the Van Winkle homestead.

Q. When you say the Van Winkle homestead do you

mean the two forties?

A. The two forties. It runs diagonally, as I under-

stand it, across that.

By Mr. Heybuen:

''We offer this in evidence."

By Me. Coziee:

**I object to that as incompetent, irrelevant and im-

material, because the land office records show that has all

been taken up as a homestead. '

'

By the Couet:

''If this is intended to show that the land is mineral,

of course they have a right to show that."

By Me. Heybuen :

"This is known as the Sugar Creek Placer, and I will

ask the clerk to mark it 'Defendant's Exhibit A.' "

Witness Soucie further testified that there were other

mining claims in the immediate vicinity of the Van Win-

kle tract; that there were diggings just below the mouth

of the gulch, and at the mouth of the Van Winkle gulch

there is a sluice which the Chinamen have set up to work

next spring ; that work was formerly done there by Paddy

Ryan. The sluice is set 250 feet from the Van Winkle

fence. "I think the Van Winkle tract is underlaid with

gravel. I have never prospected the Sing Sing bar. I

should consider a portion of it mineral ground, pay min-

eral.
'

'

Upon cross-examination Soucie testified he knew where
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timber was cut in sections 12 and 13 in township 6 north,

range 4 east; that it was two years since he was there;

that mining was done on the Sing Sing bar but he did not

know who did it or how long ago it was mined; that he

knew the bar for 7 years; that the actual cutting of the

timber was not over a quarter of a mile from where the

mining was done; that there had been some mining on

the hill sides, the surface had been sluiced off. *'I never

saw any prospecting along the hill sides. I presume the

prospects on the hill sides were old abandoned prospects.

The character of the timber on the hills was pretty fair.

I located the claim along the bar for dredge ground for

the Basic Company. I never did any work on the loca-

tion because I was under agreement with the Basic Com-

pany. I considered the ground dredge ground, too deep

for me to work. I located it on March 18th, 1899, after

the cutting of the timlier, the next spring. There was no

location on the land in 1898 to my knowledge."

''The location on the Van Winkle tract was made in

1899, the cutting was before and after the location. There

had been timber cut on each side of the claim. The in-

tention, in making the location, was to take in the creek

bottom, the character of the soil along the creek bottom

being sandy loam. There is a meadow there and the

location took in the meadow, a part of the Van Winkle

homestead. There has never been any mining work done

there. I have never done any prospecting inside the

inclosure. I have prospected outside the enclosure and

found gold. In what I consider paying quantities."

Q. Do you mean to say that you would consider the

land in that bottom where that ranch is, where they raise

that grass and hay, would be more valuable for the gold

that is in it than it would for agricultural purposes or

grazing purposes?

A. Well, it would be hard for me to tell on the entire
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claim. The particular spot where I prospected, if I had

the ground and the water to work it with I would not

hold it as a ranch.

Q. But as it stands would you consider it more valua-

ble for mining or for agriculture purposes?

A. Well, it would be impossible to work it without

water.

Q. Well, what would you say it would be more valua-

ble for?

A. I presume for farming purposes, or pasturage, if

you could n 't get any water to work it, than it would for

mining purposes.

Q. Did any part of this location cover part of the tract

that had been cut over in 1898?

A. It covers a small portion of it.

Q. How much of it? What proportion?

A. I don't suppose over four or five acres. The line

may extend out on each side and include that much that

the timber was cut off.

On re-direct examination the witness testified that he

saw no reason why the ground could not be worked by

dredge, the Basic Company evidently thought so; that

the Basic Company had an option on the ground; the

Basic Company are developing it by a system of work-

ing, that is part of the system; that he located the Van
Winkle ground, but not in his own name; placed "Dar-

lington 's name on the location ; the piece of ground is con-

nected in the valley in which it lies with Grimes Creek;

a dredge would naturally mine from Grimes Creek up to

this ground. In my judgment it would pay to mine it

that way. He did n 't think, from the climate, that any-

thing could be raised on the ground except hay; I would

not consider it subject to general farming. Some times

they make a success of it one season and then maybe there
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will be a season or two that is a failure on account of

frost."

By the Court :

'*I thought the witness testified something about lode

mining in that neighborhood?"

By the Witness:

'*In the neighborhood of the Van Winkle ranch, do

you mean?"

By the Court:

"Yes, sir, this property."

By the Witness:

"No, sir, I don't know of any." "There is one ledge

about 8 feet across. It is not a quarter of a mile from

the place where the principal cutting was done. I had

the ore assayed once, there was only a little trace of silver

in it, not much value. No one ever made any location

on it for quartz. I never found anything there justifying

me in making a location. The laud along the bottom

grows grass pretty well. It averages 250 feet in width

and has been used as a hay and stock ranch ever since

I have been there. Van Winkle lives on the claim as a

homestead. The bulk of the timber was cut off this claim.

There was some cut off the hills where the sides run down
to the flats. The character of the soil is sandy loam. Van
Winkle is using the bottoms."

The defendant to further prove the issue in its behalf,

had called J. J. Egan who, being sworn, testified that he

lived a few miles from Boise, engaged in the business of

uuning; engaged in that business off and on for 30 years;

that lie had mined in the Boise Basin ; that at the request

of Special Agent Meyendorff he prospected the ground

from which the timber was cut in sections 12 and 13,

what was known as Sing Sing bar, for the purpose of

seeing if it was mineral land
;
prospected a year ago last
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July; dug several holes, couldn't say how many, found

a small quantity of gold, but didn't prospect very exten-

sively ; had extensive experience in placer mining in Boise

Basin; from their prospecting, found the ground was

mineral bearing. Didn't prospect it thoroughly but

enough to see there was gold there. He would prospect

it more thoroughly before he would bring water onto it.

From the character of the countiy he would think one

might be justified in prospecting it more thoroughly. Sing

Sing bar contained pretty good prosj^ects but there was

no way to get water on, could n 't get water on easily ; they

stopped work on the bar because they worked up to the

water ditch. '*I know the Van Winkle tract, prospected

it for the government inspector, dug holes and found gold.

It is mineral bearing ground, but to speak intelligently

I would have to prospect it very thoroughly. Take that

whole country through, it is mineral bearing country.

There are evidences of quartz ledges all through that coun-

try. I would not say in regard to any ledges at Sing Sing

bar, I never noticed any there, but I did in the vicinitj^ of

the Van Winkle ground. I never examined the ground

thoroughly enough to know if there were any values in it.

I do not know much about the agriculture business but I

should not think that land had any value as agricultural

land."

Upon cross-examination witness Egan was shown a

paper and identified the signature thereon as his, stating

he made an aflfidavit before Special Agent Meyendorff;

stated that he corroborated the statements contained in

the affidavit of Mr. Jaggers, "we never prospected for

quartz. '

' The following affidavit was then introduced and

read in evidence

:
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EXHIBIT NO. 11.

"State of Idaho, )
] ss.

County of Boise, j

J. S. Jaggers, being first duly sworn, on his oath de-

poses and says : I am a citizen of the United States, 42

years of age ; my residence and post office address is Cen-

terville, Idaho; my occupation is mining; I have been

mining quartz and placer grounds since 1871 in Montana

and Idaho ; the last two years I worked for the Basic Com-

pany of Centerville, Idaho, dredging their placer grounds.

July 8th to 10th, inclusive, being engaged by Special

Agent Meyendorff, I prospected for valuable mineral,

principally gold, both placer and quartz, in southeast

quarter of section 12 and northeast quarter of section 13,

township 6 north, range 4 east, by sinking prospect holes

3^x3 feet, 5 to 8 feet deep, until bedrock was reached, and

then washing it in the usual manner. I prospected the

ground thoroughly. John Egan of Centerville, Idaho, an

experienced miner, was associated with me in this work.

We sank nine holes on the ground from which the timber

was cut by, as I am told, W. F. Hiatt and his partners,

comprising an area of about 80 acres, and found no value

to the ground for mining purposes. Our 'pannings' pro-

duced only 'colors' not in paying quantities. No man on

earth could make a living from placer mining on that

ground. I looked also for quartz croppings, or float, but

found none. In like manner I prospected, under employ-

ment by Special Agent M. A. Meyendorff, July 12th and
13th, 1900, the land embraced in the west half of the south-

west quarter of section 20, township 7 north, range 5 east,

B. M., where I sank, with the assistance of John Egan, four

prospect holes 3ix7 feet, 5 to 8 feet deep, until bedrock

was reached, with the result of veiy small colors. I pros-

pected also the ground along the road leading from draws,
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with like result. I did not find there any paying quartz.

No one could make a living by mining this ground. I

prospected land from which timber was cut by, as I un-

derstand, Van Winkle Bros., only.

J. S. JAGGERS.

Subscribed and sworn to before me this 13th day of

July, A. D. 1900, at Centerville, Idaho.

M. A. MEYENDORFF,
Special Agent, G. L. 0.

J. J. Egan, being first duly sworn, on his oath deposes

and says: I am a citizen of the United States, 50 years

of age. My residence and post office address is Center-

ville, Idaho; my occupation since the past 30 years has

been and is placer and quartz mining, principally in

Montana and Idaho. On July 8th to July 13th, I have

been prospecting for Special Agent M. A. Meyendorff,

in company with J. S. Jaggers, whose affidavit is above,

certain parcels of land as mentioned by J. S. Jagger's

affidavit. I read the afiidavit made by J. S. Jaggers the

13th day of July, 1900, carefully and corroborate every

fact relating to the prospecting and character of the land

as to its mineral value as stated by him.

J. J. EGAN.
Subscribed and sworn to before me this 13th day of

July, A. D. 1900, at Centerville, Idaho.

M. A. MEYENDORFF,
Special Agent, G. L. O."

Witness made the statement contained in the affidavit,

that he prospected the ground on which the timber was

cut, went to bedrock. Under present conditions, witness

could not see how any one could make a living there; he

could not say if ground would pay by sluice boxes or

hydraulics; he and Jaggers were prospecting and deter-

mined what their report would be; said *'we can't make
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a living prospecting here. If a rich company had hold

of it it might be different. I would n't mine the ground."

The defendant, to further prove the issue on its behalf,

had called George Van Winkle who testified that he owned

the half section from which the timber was cut in sections

19 and 20; that as to the character of the land he would

call it mineral land ; that he was born in the Boise Basin

country and placer mined all his life;, that all the ground

he had prospected would, in his opinion, be valuable placer

ground ; that he knew Sing Sing bar, but had never pros-

pected it; had seen that work had been done there.

On cross-examination the witness testified that be had

prospected on the Van Winkle ground; had found gold

in paying quantities, provided water could be brought on

it; that the timber that was cut on this ground was fur-

nished to the Basic Company; that there had never been

any mining done on his brother's homestead; there was

some right below there. "We used the homestead for

pasture, there are 30 or 40 acres of pasture on which grass

grows, it is wild grass."

Thereupon Mr. Heyburn, counsel for the defendant,

stated as follows:

'

' I desire to offer in evidence the report of the surveyor

general's office of Idaho, on township 7 nortn, range 5

east, as to its mineral character. I offer that in evidence

and will substitute a certified copy from the surveyor

general's office. I read now from page 55 of the report

of the surveyor general's office in volume 47. This com-

mences with the subdivision of the fractional lines of

township 6 north, range 5 east. I will substitute a copy

of that.

*

' I want to read here from the notes of the survey that

has been made of the township containing sections 12

and 13 and Sing Sing bar. I will now offer this in evi-
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dence. I will substitute another copy. I took this out

of the copy of the transcript used on appeal in the Van

Winkle case. We offer it in evidence for the purpose of

showing how the government has classed this land and

showing where the auriferous gravels are and the de-

jjosits. Same is marked 'Defendant's Exhibit B.' "

And thereupon defendant rested its case.

The defendant having rested its case, the plaintiff, in

rebuttal, called E. E. Garrett who testified that there was

a contest between the State of Idaho and the Basic Com-

pany, or the representatives, over the mineral claims filed

in the interest of the defendant on Moores and Grimes

Creeks. Whereupon the following took place:

''By Me. Cozier:

Q. Mr. Garrett, there was a contest, was there not, be-

tween the State of Idaho and the Basic Company over

those claims, or the representatives of the Basic Com-

pany?

A. Yes, the representatives of the Basic Company.

Q. The attorney of the Basic Company appeared in the

contest?

A. Yes, and the parties in interest.

Q. Now, is it not a fact that in this contest, that the

Company, that its attorney, expressly disclaimed any of

the land, except along the bottom of the creek, being min-

eral?

By Me. Heybuen :

I object to that as being incompetent and immaterial.

The law does not require that every foot of ground inside

of a placer claim be pay ground. It is not necessary that

every foot of the ground inside of the lines be placer

ground in order to constitute a placer claim.

By Mr. Cozier:

They didn't take up these claims by legal subdivision.
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The Basic Company claim that mineral was only to be

found along the bottom of these creeks.

By the Court:

You offer that for the purpose of showing by his state-

ment that the lauds outside of this were not minerall

By Me. Cozier:

Yes, sir.

By the Court:

You might just as well introduce the hearsay statement

of a witness in the trial of another case as attempt to in-

troduce by the testimony of the witness here in this case

this statement he made elsewhere. He is not here to be

cross-examined on his statement. It is not here for review

and there is no way of getting at his testimony. I don't

think that it would be admissible.

By Mr. Heyburn:

The Basic Company is a dredge company, and while

hill diggings might be profitable, you cannot run a dredge

up on a hill. It does not follow, however, that ground

upon a hill side cannot be mined in any other way.

By the Court:

I don't think it is admissible.

By Mr. Cozier:

Exception. Upon cross-examination witness Garrett

testified as follows: ''There are applications for patents

on mining claims pending. For mining claims situated

in township 6 north, 4 east, and township 7 north, 5 east,

and township 7 north, 4 east. I do not know how many
claims have been located or how many applications are

now pending in my oflSce for patents in these townships.

On Moore's Creek there would probably be one hundred

or more, for all of which claims application for patent is

either pending or entry has been made and these are the

claims of the Basic Company."

Whereupon plaintiff rested its case.



58 The United States of America

Thereupon defendant, in sub-rebuttal, to further prove

the issue in its behalf, had called E. J. Fitzhugh, who,

being sworn, testified that he was a miner and had been

engaged in mining for ten years; that he was familiar

with the ground and country around Centerville and

Boise Basin; that he didn't know exactly where the

ground in controversy was; that he knew where some of

the timber was cut; that he knew the Van Winkle tract,

knew where the mill was ; that there was a large ledge run-

ning there that he thought of doing work on, that was in

the last year or two ; that it would justify prospecting ; that

he had not followed the ledge as far as the Van Winkle

tract, but it should cross it if it kept its course; that the

ledge is gold and was similar to the one he was working,

which was seven miles away; that that section was inter-

sected by ledges of mineral bearing rock; that he knew

three ledges in the neighborhood of the Van Winkle tract

and Centerville, about a mile and a half away, running

in that direction ; that he knew where Sing Sing bar was

;

that he had been in that section twice; that both times

he had found float there, had panned it out and found

gold in it; saw evidence of ledges between Granite and

Grimes Creeks; that there was a shaft sunk there a few

feet and gold could be got off the rock that came out of

the shaft; that the ledge there seemed to run northeast

and southwest. As to the general character of the coun-

try it is frequently intersected by quartz ledges, and of

a mineral character, such as the prospector might follow

with reasonable expectation of finding ore.

Upon cross-examination witness testified, I am not in

the employ of the Basic Company and never have been,

that he had never made an examination of the Van Win-
kle ground; that he did not know where the lines were;

that he would not swear that he was ever on the Van Win-
kle claim; that he did not know that he had ever pros-
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pected that claim; that he had prospected in the vicinity

of it, a mile away two years ago last summer; that his

prospects consisted in going over the country looking

for float; that he had found something but went into an-

other section of the country and found something he

thought better ; that he never went back to prospect ; that

he was down in the vicinity of Sing Sing bar and found

float ; that he never went back to ascertain where the float

came from; that there was no evidence of there ever hav-

ing been any mining work done on Sing Sing bar, so far

as he could see.

Thereupon plaintiff, to further prove the issue in its

behalf, recalled M. A. Meyendorff who was handed a plat

of township 7 north, range 4 east, 7 north, range 5 east,

6 north, range 5 east, and the two sections of the survey

made by Mr. Bedolfe, and stated that he had copied it

from the official map and his survey.

Mr. Cozier having stated that the object of introducing

the map was to show the timber and stone locations made
in those townships', the witness testified that he was

familiar with the records of the land office ; that the figures

designate the number of timber filings, in some instances

the name of person who filed, and the " T & S " stands for

''Timber and Stone." Thereupon the following took

place

:

By Mr. Heybukn :

Let me submit this to the Court first.

By the Court:

Who put those pencil marks on this? This is a map
issued by the surveyor a number of years ago, I see

—

1897. Mr. Cozier, evidently these pencil marks have been

put on by somebody since the map was made.

By Mr. Cozier:

That is part of the official plat in the land office, and
whenever anybody makes a filing upon that plat in the
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land office it is marked off on that plat by the land officers.

I want to show by this witness that those have been

marked off and the stone 'and timber claims taken.

Q. Do you know if that is the case, Mr. Meyendorff?

The witness then testified that the markings on the plat

were just as official as the plat itself; that the markings

show tlie lands marked have been taken up under the

Timber and Stone Act and Homestead laws.

Upon cross-examination witness testified that he had

not investigated the timber and stone entries to find out if

the land was valuable for mineral, except one, and that

was Mr. W. F. Hiatt's. This claim adjoins Mr. Hiatt's

homestead and there were some old cuttings which he did

not investigate ; that he did not see anything to disapprove

of in that entry ; that the parties have been proving up on

their timber and stone entries; that a great majority of

the timber and stone entries are paid into the land office

and the entrymen hold their certificates ; that in filing on

timber and stone claims it is necessary to make a non-

mineral affidavit as part of the filing; that affiants swear

that to the best of their knowledge the land is non-mineral.

Thereupon the evidence upon the part of the plaintiff

and defendant having been closed, it was stipulated in

open court between plaintiff and defendant that any and

all exceptions to the ruling of the Court on the introduc-

tion of testimony, or to any instruction given by the

Court, may be settled within a bill of exceptions at any

time within sixty days after submission of the cause.

And thereupon the Court instructed the jury that the

defendant sought to justify the cutting of the timber from

the lands in controversy, under the Act of June 3, 1878

(20 Stat. L. 88), providing that all citizens of the United

States and other persons bona fide residents of certain

states and territories, including Idaho, and all other min-

eral districts, are authorized to fell and remove for build-
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ing, agriculture, mining and domestic purposes, any tim-

ber or trees growing and being on the public lands, said

lands being mineral and not subject to entry under the

existing laws of the United States except for mineral en-

try ; subject to such rules and regulations as the Secretary

of the Interior may prescribe for the protection of the

timber and undergrowth growing upon said lands, and

for other purposes.

And said Court further instructed the jury that there

were only two questions for the consideration of the jury.

The first is, whether the land from which the timber was

cut is mineral land within the meaning of the Act of Con-

gress of June 3, 1878, and.

Second, whether the timber was cut according to the

rules and regulations of the Secretary of the Interior.

By the Court:

"The most important question for you to determine is

whether the land from which the timber in question was

cut is mineral within the meaning of the Act of Congress.

This you must do from the evidence, aided by the defini-

tion of mineral lands as given you by the Court. As this

right of cutting timber from mineral lands was limited

to those of a mineral character, it is evident that Congress

realized the great necessity for the use of timber in mining

operations, and that it intended the Act for the promotion

and development of the mining industry. The contention

of the government, through the Department of the Inter-

ior, by its agents, is that the cutting of the timber under

this Act must be limited to such portions of the land in a

mineral district as is shown to actually contain mineral,

that is, the mineral must be actually discovered in the

ground; this, in fact, would be to limit it to that ground

located as mining ground or mining claims, for it is a well-

known fact that as fast as mineral is discovered the ground

in which it is found is so located as a mining claim.
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' * Such a constniction frequently is, in my opinion, open

to two serious objections: First, it would leave such an

insignificant amount of land available to timber, for only

a comparatively small portion of the land is covered by

mining claims, that the supply would be totally inadequate

to the necessities of the communities. There would not

be sufficient timber on any one mining claim to supply

even the wants of that claim in its development and oper-

ations. But the Act provides not only for the use of

the timber for the miner, but also every other citizen and

for every domestic purpose. Keep that in view—for all

citizens and bona fide residents of the mining district and

for all domestic purposes. It is contemplated that by the

discovery and development of a mining camp all other

industries, including the building of mills, towns, etc.,

would follow. The Act expressly provides that for all

such wants the citizen could be supplied with the timber

on mining lands. Even a slight knowledge of the opera-

tions and the necessities of a mining camp, with all its

varied interests, will convince anyone that these necessi-

ties cannot be supplied from the tiniber growing on the

located mining claims, or the equivalent,— that ground

actually shown to contain mineral.

"The second objection to this construction is this, that

all the timber on the mining claims belongs, not to the

citizens generally, but to the owners of those claims, and

other citizens cannot take or use it. So that you will see

that if the cutting of timber is limited simply to that which

grows on mining claims, nobody but the owners of the

mining claims can use timber, although the law provides

for its use by other citizens. These two objections make
the construction asked absolutely untenable. It would

make the law a futile one; it would be almost worthless,

and we cannot for a moment imagine that Congress con-

templated that it should be limited to the narrow lines now
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asked. I say distinctly, in mq opinion, the law didn't

intend the cutting of timber to be confined to those grounds

located as mining claims or in which mineral had actually

been discovered. If that is not the law, the question then

is: What is the law! To what lands does this Act of

Congress refer? My answer to that is this,— that the only

reasonable construction to be given to it is that it includes

as mineral lands, not only those that have been located

as mining claims or in which mineral has actually been

discovered, but also the other lands lying in close prox-

imity to or in the neighborhood of such mining claims,

or those having the general character of mineral lands.

"In this connection you must bear in mind that, as a

rule, the lands in a mineral district and in the neighbor-

hood of mines is of such a hillj^^, broken character that it

is utterly worthless for agriculture or other purposes than

mining and for the timber growing upon it; and as Con-

gress is presumed to have known this fact it is presumable

that it intended to include all such lands under the desig-

nation of mineral lands and with the view of granting

the use of the timber thereon as stated.

" As a further aid in reaching your conclusion upon this

question, I instruct you that lands of this broken charac-

ter, lying reasonably near lands in which mineral has

actually been discovered and which is so like it in general

appearance that miners would be justified in prospecting

it in the expectation of discovering mineral, should be

classed as part of the mineral lands of the mining dis-

trict and come within the purview of the law. In this

connection I call your attention to a rule established a

great many years ago by the Supreme Court, and one

which was suggested by an able member of the bar, Judge

McBride, in an action at Salt Lake City, in which the

Court laid down this as a rule, that anything in the nature

of a ledge of such character that a miner would work it
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and follow it with the expectation of finding ore should

be considered as a mining ledge within the meaning of

the law of Congress.

''I see no reason why that same rule should not be ap-

plied to placer mining ground; in other words, land of

such a character and nature that a miner would work it

with the expectation of finding ore in it should be consid-

ered as mineral land. I add another statement, that lands

suitable for agriculture and are not known to have any

mineral in them, or in such small quantities as to be ab-

solutely valueless, and are so far from a mineral district

or mineral belt that there can be no presumption that they

contain mineral, should not, under any circumstances, be

classed as mineral lands, but would have to be termed as

agriculture or some other kind of lands. '

'

And said Court further instructed said jury as follows

:

'*It has also been urged in this case that a rule for de-

termining the character of mineral lands is whether it is

more valuable for mining than for agriculture purposes.

There is some authority to that effect. I doubt its value,

however. The rule is one that would be very hard to en-

force. In cases where there is no doubt about it there

could be no question raised, but in cases where there is

a doubt it would have to be determined simply by the

opinions of those who would so differ that it would be

very hard to establish. If I am not mistaken, there was

a case a number of years ago in which it was claimed that

certain land was more valuable for townsite purposes

than for mineral land. The land was mineral, and it was

found that the land was far more valuable as townsite than

as mineral land. Nevertheless, the Court sustained its

character as mineral land."

And said Court further instructed said jury as follows

:

i i There is one other question here that has elicited dis-

cussion, and that is as to the rules established by the Secre-
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tary of the Interior. The law provides especially that the

Secretary of the Interior may establish rules for the regu-

lations of the cutting of timber and especially to the un-

dergrowth. It is not always that rules established by the

department under the law are valid rules. Rules estab-

lished by the Department must be in harmony with the

law itself. There is one rule here which provides for the

cutting of the undergrowth and the presei-ving of the

undergrowth ; this comes clearly within the law ; and there

are some other rules there which I think come within the

purview of the act; some may not be.

"Now, there is no evidence here to show whether any

of these rules were complied with or not, as I recollect;

but you must be the judges of that. If there is no evi-

dence whatever that those rules were complied with, then

it follows that they have not followed this law of Congress

strictly. Those rules should have been complied with,

but if you find they have not complied with the rules that

does not, in my opinion, autliorize you to assess the dam-

ages as in willful trespass. The most that can be done,

if you find they acted in good faith in all other respects,

would simply be to find the value as innocent trespassers.

It would not go beyond that.
'

'

To each and all of these instructions given to the jury

the counsel for the plaintiff excepted, which exceptions

were by the Court allowed.

Thereupon the counsel for the plaintiff requested the

Court to instruct the juiy that the cutting of the timber

had not been in compliance with the rules and regula-

tions of the Secretary of the Interior governing the cut-

ting of timber under the Act of Congress in question, and

therefore the ijresumption became conclusive that the cut-

ting was illegal, and for which the defendant would be lia-

ble to the plaintiff in damages for at least the stumpage

value of the timber, which requested instruction was by
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the Court refused, to whicli refusal the counsel for the

plaintiff duly excepted, which exception was by the Court

allowed.

Counsel for plaintiff further requested the Court to

give to the jury the following instructions:

"The defendant in this case contends that the lumber

in question was cut and removed under authority of the

Act of Congress of June 3, 1878, authorizing the citizens

of certain states, of which Idaho is one, to fell and remove

for agriculture, mining and domestic purposes any tim-

ber or other trees growing or being on the public lands

of the United States, 'said lands being mineral and not

subject to entry under existing laws of the United States

except for mineral entry.'

'

' I therefore instruct you upon this point that in estab-

lishing the mineral character of the lands in question the

burden of proof is upon the defendant. The defendant

must show, not that neighboring or adjoining lands are

mineral in character, or that those hereafter in dispute

may hereafter by possibility^ develop minerals in such

quantities as will establish their mineral rather than their

agriculture, but that as a present fact they are mineral

in character, and this must appear from the actual pro-

duction of mineral and not from any theory that they may
produce it, in other words it is fact and not theory that

must control in deciding upon the character of this class

of lands.

' * The land department of the United States has adopted

the rule that if the land is more valuable for agriculture

than for mining it is not mineral land, although it may
contain some measure of gold and silver. This is the only

practical rule of decision that can be applied to the subject.

Nor can account be taken in the application of this rule

of the profits that would or might result from mining

under other and more favorable circumstances than those
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which actually existed or may be produced or expected in

the ordinary course of such pursuit or adventure upon the

land in question.

' * I further instruct you that the statute does not reserve

any land from entry as a homestead simply because some

one might claim or work some portion of it as mineral

ground without any reference to the fact of whether there

is mineral in pacing quantities upon nothing short of

known mineral on the land capable under ordinarj^ cir-

cumstances of being worked at a profit as compared with

any gain or benefit that may be derived therefrom when

entered under the homestead law, is sufficient to prevent

such entry. In order to establish the fact that the lands

in question are mineral within the meaning of the said

Act of Congress, the defendant must show by a preponder-

ance of evidence that said lands would not be subject to

entry under the homestead laws of the United States, or,

indeed, any other laws existing at the time of the passage

of the said act.

2.

'*I instruct you that Congress has prescribed certain

conditions designated in the statute governing the cutting

and removal of timber from mineral lands of the United

States, and therein it is provided that the cutting and re-

moval must be subject to the rules and regulations made in

pursuance of such statute, such rules and regulations hav-

ing the force and effect of law. If the timber in question

was cut and removed from the public lands, even though

the lands might have been mineral lands within the mean-

ing of the Act of Congress of June 3, 1878, as contended by

defendant in this case, without those who did the cutting

and removing having fully complied with the rules and

regulations of the Secretarj^ of the Interior governing the

cutting and removal of timber from public lands, then

such cutting and removal was unlawful, for which the
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parties responsible therefor, or any one who might come

into the possession or ownership of such timber so cut

and removed, would be liable to the government for dam-

ages.

''I instruct you that it is necessary for the defendant

in this case, in order to justify the cutting and removal of

the timber and lumber from the land in question, to show

by a preponderance of evidence that said cutting and re-

moval was done in compliance with all the rules and regu-

lations of the Secretary of the Interior governing the

cutting and removal of timber from mineral lands. '

'

3.

'

' I further instruct you that in the cutting and removal

of the timber from the land in question by Hiatt and his

partners, and Isaac and William Van Winkle and asso-

ciates, that they failed to show that they complied with

such rules and regulations, and therefore said cutting and

removal was unlawful, for which the defendant in this

case is liable to the plaintiff, said defendant having pur-

chased said timber and appropriated it to its own use and

benefit.
'

'

Which requested instructions, and each and all of them,

upon the part of the counsel for the plaintiff, the Court

refused to give to the jury, to which mling of the Court

the counsel for the plaintiff then and there excepted, which

exception was by the Court duly allowed.

Thereupon the jury, after retiring to consider the case,

returned into the court with a verdict in favor of the de-

fendant and against the plaintiff, to which verdict counsel

for the plaintiff excepted, which exception was by the

Court allowed.

And forasmuch as the facts aforesaid, and the decisions

of the Court thereon do not appear of record, the plaintiff

prays that this, its bill of exceptions, may be allowed.

H. V. COZIER,
Attorney for Plaintiff.
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Service by copy of the within and foregoing bill of ex-

ceptions accepted and admitted this 13th day of May,

1902.

W. B. HEYBURN,
Attorney for Defendant.

The foregoing bill of exceptions as amended per the

stipulation and order on file herein is settled and allowed

this 3d day of July, 1902.

JAS. H. BEATTY,
Judge.

[Endorsed] : No. 12. In the Circuit Court of the Unit-

ed States within and for the District of Idaho, Central

Division. The United States, Plaintiff, vs. The Basic

Company, Bill of Exceptions. Filed May 14th, 1902.

A. L. Richardson, Clerk. R. V. Cozier, Attorney for

Plaintiff. Re-filed July 3d, 1902. A. L. Richardson,

Clerk.

In the United States Circuit Court for the Central Divi-

sion of the District of Idaho.

THE UNITED STATES OF AMERICA, x

Plaintiff.

vs. -No. 12.

THE BASIC COMPANY,
Defendant.

'

Petition for Writ of Error.

The plaintiff feeling duly aggrieved by the judgment

made and entered by said Court on the 15th day of March,

1902, against said plaintiff and in favor of said defendant,

comes now, by R. V. Cozier, its attorney for the District

of Idaho, and petitions said Court for an order allowing

the plaintiff a Writ of Error from the judgment herein



70 The United States of America

to the United States Circuit Court of Appeals for tlie

Ninth Circuit, sitting at the city of San Francisco, State

of California, according to the laws of the United States

in that behalf made and provided.

R. V. COZIER,

U. S. Attorney for Idaho and Attorney for Plaintiff.

[Endorsed] : No. 12. In the United States Circuit

Court for the Central Division of the District of Idaho.

The United States of America, Plaintiff, vs. The Basic

Company, Defendant. Petition for Writ of Error. Filed

July 3d, A. D. 1902. A. L. Richardson, Clerk. R. V.

Cozier, Attorney for Plaintiff.

In the United States Circuit Court of Appeals for the

Ninth Circuit.

THE UNITED STATES OF AMERICA, ^

Plaintiff in Error,

vs.

THE BASIC COMPANY,
Defendant in Error.

Assignment of Errors.

In the Matter of the Petition of the United States of Amer-

ica for a Writ of Error.

Afterwards, to-wit : on the day of

1902, at the October

term of the United States Circuit Court of Appeals for

the Ninth Circuit, in the City of San Francisco, State of

California, comes the United States of America, plaintiff

in error herein, by R. V. Cozier, its attorney for the Dis-

trict of Idaho, and says that in the record and proceed-

ings in the above entitled matter there are manifest errors,

in this, to-wit:
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1st. That the Circuit Court of the United States for

the District of Idalio erred in instructing the jury as fol-

lows, to-wit:

*
' The most important question for you to determine is

whether the land from which the timber was cut is min-

eral within the meaning of the Act of Congress. This

you must do from the evidence, aided by the definition of

mineral lands as given you by the Court. As this right

of cutting timber from mineral lands was limited to those

of a mineral character, it is evident that Congress realized

the great necessity for the use of timber in mining opera-

tions, and that it intended the Act for the promotion and

development of the mining industry. The contention of

the government, through the Department of the Interior,

by its agents, is, that the cutting of the timber under this

Act must be limited to such portions of the land in a min-

eral district as is shown to actually contain mineral, that

is, the mineral must be actually discovered in the ground.

This, in fact, would be to limit it to that ground located

as mining ground or mining claims, for it is a well-known

fact that as fast as mineral is discovered the ground in

which it is found is so located as a mining claim. Such a

construction frequently is, in my opinion, open to two

serious objections : First, it would leave such an insigni-

ficant amount of land available to timber, for only a com-

paratively small portion of the land is covered by mining

claims that the supply would be totally inadequate to the

necessities of the communities. There would not be suffi-

cient timber on any one mining claim to supply even the

wants of that claim in its development and operations.

But the Act provides not only for the use of the timber

for the miner, but also for every other citizen and for every

domestic purpose. Keep that in view— for all citizens

and bona fide residents of the mining district and for all

domestic purposes. It is contemplated that by the dis-
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covery and development of a mining camp all other in-

dustries, including the building of mills, towns, etc., would

follow. The Act expressly provides that for all such

wants the citizen could be supplied with the timber on min-

ing lands. Even a slight knowledge of the operations and

the necessities of a mining camp, with all its varied in-

terests, will convince any one that these necessities cannot

be supplied from the timber growing on the located min-

ing claims, or the equivalent,— that ground actually shown

to contain mineral.

''The second objection to this construction is this, that

all the timber on the mining claims belongs, not to the

citizens generally, but to the owners of those claims, and

other citizens cannot take or use it. So that you will see

that if the cutting of timber is limited simply to that which

grows on mining claims nobody but the owners of the

mining claims can use timber, although the law provides

for its use by other citizens. These two objections make

the constniction asked absolutely ****** it would

make the law a futile one. It would be almost worthless,

and we cannot for a moment imagine that Congress con-

templated that it should be limited to the narrow lines

now asked. I say distinctly, in my opinion the law did n 't

intend the cutting of timber to be confined to those grounds

located as mining claims, or in which mineral had actually

been discovered. If that is not the law, the question then

is: What is the law? To what lands does this Act of

Congress refer? My answer to that is this, that the only

reasonable construction to be given to it is that it includes

as mineral lands, not only those that have been located as

mining claims or in which mineral has actually been dis-

covered, but also the other lands lying in close proximity

to or in the neighborhood of such mining claims, or those

having the general character of mineral lands. In this

connection you must bear in mind that, as a rule, the lands
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in a mineral district and in the neighborhood of mines

is of such a hilly, broken character that it is utterly worth-

less for agriculture or other purposes than mining and

for the timber growing upon it; and as Congress is pre-

sumed to have known this fact it is presumable that it

intended to include all such lands under the designation

of mineral lands and with the view of granting the use

of the timber thereon as stated. As a further aid in reach-

ing your conclusion upon this question, I instinict you that

lands of this broken character, lying reasonably near

lands in which mineral has actually been discovered and

which is so like it in general appearance that miners would

be justified in prospecting it in the expectation of discov-

ering mineral, should be classed as part of the mineral

lands of the mining district and come within the purview

of the law. In this connection I call your attention to a

rule established a great many years ago by the Supreme

Court, and one which was suggested by an able member of

the bar. Judge McBride, in an action at Salt Lake City,

in which the Court laid down this as a rule, that anything

in the nature of a ledge of such character that a miner

would work it and follow it with the expectation of find-

ing ore, should be considered as a mining ledge within

the meaning of the law of Congress. I see no reason why
that same rule should not be applied to placer mining

ground; in other words, land of such a character and

nature that a miner would work it with the expectation

of finding ore in it should be considered as mineral land.

I add another statement, that lands suitable for agricul-

ture and are not known to have any mineral in them, or

in such small quantities as to be absolutely valueless, and

are so far from a mineral district or mineral belt that

there can be no presumption that they contain mineral

should not, in my opinion, under any circumstances, be
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classed as mineral lands, but would have to be termed as

agriculture or some other kind of lands."

2d. That the Court etred in instructing the jury as

follows

:

"It has also been urged in this case that a rule for de-

termining the character of mineral lands is whether it is

more valuable for mining than for agriculture purposes.

There is some authority to that effect. I doubt its value,

however. The rule is one that would be very hard to en-

force. In cases where there is no doubt about it there

could be no question raised, but in cases where there is a

doubt it would have to be determined simply by the opin-

ions of those who would so differ that it would be very

hard to establish. If I am not mistaken there was a case

a number of years ago in which it was claimed that certain

land was more valuable for townsite purposes than for

mineral land. The land was mineral and it was found

that the land was far more valuable as townsite than as

mineral land. Nevertheless the Court sustained its char-

acter as mineral land. '

'

3.d. That the Court erred in instructing the jury as

follows

:

i i T]2ere is one other question here that has elicited dis-

cussion and that is as to the rules established by the Secre-

tary of the Interior. The law provides especially that the

Secretaiy of the Interior may establish rules for the regu-

lation of the cutting of timber and especially to the

undergrowth. It is not always that rules established by

the department under the laws are valid rules. Rules es-

tablished by the department must be in harmony with the

law itself. There is one rule here which provides for the

cutting of the undergrowth and the preserving of the un-

dergrowth. This comes clearly within the law. And
there are some other rules there which I think come with-
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in the purview of the act; some may not be. Now, there

is no evidence here to show whether any of these rules

were complied with or not, as I recollect, but you must

be the judges of that. If there is no evidence whatever

that those rules were complied with, then it follows that

they have not followed this law of Congress strictly.

Those rules should have been complied with, but, if you

find they have not complied with the rules that does not^

in my opinion, authorize you to assess the damages as

in willful trespass. The most that can be done, if you

find they acted in good faith in all other respects, would

simply be to find the value as innocent trespassers. It

would not go beyond that."

4th. That the Court erred in refusing, upon the re-

quest of plaintiff, to instruct the jury that the cutting of

the timber had not been in compliance with the rules and

regulations of the Secretary of the Interior governing

the cutting of timber under the Act of Congress in ques-

tion, and, therefore, the presumption became conclusive

that the cutting was illegal and for which the defendant

would be liable to the plaintiff in damages for at least

the stumpage value of the timber.

5th. That the Court erred in refusing to instruct the

jury, as requested by the plaintiff, as follows:

"The defendant in this case contends that the lumber in

question was cut and removed under authority of the Act

of Congress of June 3, 1878, authorizing citizens of cer-

tain states, of which Idaho is one, to fell and remove for

agriculture, mining and domestic purposes any timber or

other trees growing or being on the public lands of the

United States, 'said lands being mineral and not subject

to entry under existing laws of the United States except

for mineral entry,' I therefore instruct you upon this

point that in establishing the mineral character of the
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lands ifi question the burden of proof is upon the defend-

ant. The defendant must show, not that neighboring or

adjoining lands are mineral in character, or that those

hereafter in dispute may hereafter by possibility develop

minerals in such quantities as will establish their min-

eral rather than their agriculture, but that as a present

fact they are mineral in character, and this must appear

from the actual production of mineral and not from any

theory that they may produce it ; in other words it is fact

and not theory that must control in deciding upon the

character of this class of lands. The land department

of the United States has adopted the rule that if the land

is more valuable for agriculture than for mining it is not

mineral land, although it may contain some measure of

gold and silver. This is the only practical rule of decision

that can be applied to the subject. Nor can account be

taken, in the application of this rule, of the profits that

would or might result from mining under other and more

favorable circumstances than those which actually existed

or may be produced or expected in the ordinary course of

such pursuit or adventure upon the land in question. I

further instruct you that the statute does not reserve any

land from entry as a homestead simply because someone

might claim or work some portion of it as mineral ground

without any reference to the fact of whether there is min-

eral in paying quantities upon the land or not. Nothing

short of known mineral upon the land, capable under or-

dinary circumstances of being worked at a profit as com-

pared with any gain or benefit that may be derived

therefrom when entered under the homestead law, is suf-

ficient to prevent such entry. In order to establish the

fact that the lands in question are mineral within the

meaning of the said Act of Congress, the defendant must

show by a preponderance of evidence that said lands would

not be subject to entry under the homestead laws of the
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United States, or, indeed, any other laws existing at the

time of the passage of said act.
'

'

6th. That the Court erred in refusing to instruct the

jury, as requested by plaintiff, as follows:

''I instruct you that Congress has prescribed certain

conditions designated in the statute governing the cutting

and removal of timber from mineral lands of the United

States, and therein it is provided that the cutting and re-

moval must be subject to the rules and regulations made

in pursuance of such statute, such rules and regulations

having the force and effect of law. If the timber in ques-

tion was cut and removed from the public lands, even

though the lands might have been mineral lands within

the meaning of the Act of Congress of June 3d, 1878, as

contended by the defendant in this case, without those

who did the cutting and removing having fully complied

with the rules and regulations of the Secretary of the

Interior governing the cutting and removal of timber from

public lands, then such cutting and removal was unlawful,

for which the parties responsible therefor, or any one who

might come into the possession or ownership of such tim-

ber so cut and removed, would be liable to the govern-

ment for damages. I instruct you that it is necessary for

the defendant in this case, in order to justify the cutting

and removal of the timber and lumber from the land in

question, to show by a preponderance of evidence that

said cutting and removal was done in compliance with all

the rules and regulations of the Secretary of the Interior

governing the cutting and removal of timber from min-

eral lands. '

'

7th. That the Court erred in refusing to instruct the

jury, as follows

:

"I further instruct you that in the cutting and removal

of the timber from the land in question by Hiatt and his

partners and Isaac and William Van Winkle and associ-
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ates, they failed to show that they complied with such

rules and regulations and therefore said cutting and re-

moval was unlawful, for -which the defendant in this case

is liable to the plaintiff, said defendant having purchased

said timber and appropriated it to his own use and bene-

fit."

8th. That the Court erred in entering a judgment in

favor of the defendant and against the plaintiff.

Wherefore, the said plaintiff prays that the judgment

entered in favor of the defendant and against the plaintiff

be cancelled and set aside and reversed, and that the Cir-

cuit Court of the United States for the District of Idaho

be ordered to enter a judgment in favor of the plaintiff

and against the defendant, according to the prayer of

its complaint.

E. V. COZIEE,
Attorney for Plaintiff in Error.

Service of the within and foregoing Assignments of

Error, together with a true copy thereof, accepted this

of 1902.

Attorney for Defendant in Error.

[Endorsed] : No. 12. In the United States Circuit

Court of Appeals for the Ninth Cirucuit. The United

States of America, Plaintiff in Error, vs. The Basic Com-

pany, Defendant in Error. Assignments of Error. Filed

July 3d, 1902. A. L. Richardson, Clerk. E. V. Cozier,

Attorney for Plaintiff in Error.
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In the Circuit Court of the United States within and for

the Central Division, District of Idaho.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

THE BASIC COMPANY,
No. 12.

Defendant.

Order for Writ of Error.

This 3d day of July, 1902, came the plaintiff, the United

States of America, by its attorney, R. V. Cozier, and filed

herein and presented to this Court its petition praying for

the allowance of a Writ of Error intended to be urgid

by said plaintiff, and said plaintiff also having filed herein

an Assignment of Errors as provided by law, on consid-

eration whereof it is ordered that a Writ of Error to the

United States Circuit Court of Appeals for the Ninth

Circuit, from the judgment hereinbefore, to-wit: on the

15th day of March, 1902, made and entered in favor of

the defendant herein and against the plaintiff herein, be,

and the same hereby is allowed ; and that a complete tran-

script of the record forthwith be transmitted to the said

United States Circuit Court of Appeals for the Nintli

Circuit, sitting at the City of San Francisco, State of Cal-

ifornia.

Dated at Boise, this 3d day of July, 1902.

JAS. H. BEATTY,
Judge.

[Endorsed]: No. 12. In the United States Circint

Court for the Central Division of the District of Idaho.

The United States of America, Plaintiff, vs. The Basi*

Company, Defendant. Order for Writ of Error. Filed

July 3d, A. D. 1902. A. L. Richardson, Clerk. R. V.

Cozier, Attorney for Plaintiff.
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In the Circuit Court of the United States within and for

the District of Idaho, Central Division.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

THE BASIC COMPANY,

No. 12.

Original.

Defendant.

Citation.

THE UNITED STATES OF AMERICA-ss.

To the Basic Company and to W. B. Heyburn, greeting:

You are hereby cited and admonished to be and appear

at a term of the United States Circuit Court of Appeals

for the Ninth Circuit to be holden in the city of San Fran-

cisco, State of California, on the 3d day of August, 1902,

pursuant to the Writ of Error filed in the Clerk's office

of the Circuit Court of the United States for the District

of Idaho, wherein the United States is plaintiff and plain-

tiff in error and you are defendant and defendant in error,

to show cause, if there be any, why the judgment in said

Writ of Error should not be cancelled and speedy justice

should not be done to parties in that behalf.

JAS. H. BEATTY,
Judge.

[attestI a. L. RICHARDSON,
Clerk.

Service of the within and foregoing Citation accepted,

together with a true copy thereof, this 17th day of July,

1902.

W. B. HEYBURN,
Attorney for Defendant and Defendant in Error.

No. 12. Original. In the United States Circuit Court

for the Central Division of the District of Idaho. The
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United States of America, Plaintiff, vs. The Basic Com-

pany, Defendant. Citation. Filed July 19th, A. D. 1902.

A. L. Richardson, Clerk. K. V. Cozier, Attorney for

Plaintiff.

In the United States Circuit Court of Appeals for the

Ninth Circuit.

THE UNITED STATES OF AMERICA,
Plaintiff in Error,

vs.

THE BASIC COMPANY,
Defendant iyi Error.

Writ of Error from the Circuit Court of Appeals for the

Ninth Circuit to the Circuit Court of the United

States for the District of Idaho.

UNITED STATES OF AMERICA-ss.

The President of the United States of America, to the

Judges of the Circuit Court of the United States for the

T)istrict of Idaho, Greeting

:

Because in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the said

Circuit Court before you or some of you, between the

United States of America, plaintiff, and the Basic Com-

pany, defendant, a manifest error hath happened to the

great damage of the said plaintiff, the United States of

America, as is said and appears by the complaint. We
being willing if such error if any hath been, should be

duly corrected and full and speedy justice done to the

parties aforesaid in this behalf, do command you, if judg-

ment be therein given, that then, under your seal, dis-

tinctly and openly, you send the record and proceedings
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aforesaid, with all things concerning the same, to the

justices of the United States Circuit Court of Appeals for

the Ninth Circuit, at the court rooms of said court in the

City of San Francisco, together with this Writ, so that

you have the same at the said place before the justices

aforesaid on the 3d day of August, next, that the record

and proceedings aforesaid, being inspected, the said jus-

tices of the said Circuit Court of Appeals may cause

further to be done therein to correct that error what of

right and according to law ought to be done.

Witness the Honorable Melville W. Fuller, Chief Jus-

tice of the Supreme Court of the United States, and the

seal of your said Circuit Court, afifixed at Boise, this 3d

day of July, A. D. 1902.

[seal] a. L. RICHARDSON,
Clerk.

The foregoing Writ is hereby allowed.

JAS. H. BEATTY,
Judge.

Service of the within and foregoing Writ of Error,

together with a true copy thereof, accepted this 17th day

of July, 1902.

W. B. HEYBURN,
Attorney for Defendant and Defendant in Error.

No. 12. Original. In the United States Circuit Court

of Appeals for the Ninth Circuit. The United States of

America, Plaintiff in Error, vs. The Basic Company,

Defendant in Error. Writ of Error from the Circuit

Court of Appeals for the Ninth Circuit to the Circuit Court

of the United States for the District of Idaho. Filed

July 19th, A. D. 1902. A. L. Richardson, Clerk. R. V.

Cozier, Attorney for Plaintiff.
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Return to Writ of Error.

And thereupon it is ordered by the Court that the fore-

going transcript of the record and proceedings in the

cause aforesaid, together with all things thereunto relat-

ing, be transmitted to the said United States Circuit Court

of Api^eals for the Ninth Circuit, and the same is trans-

mitted accordingly.

[seal] a. L. RICHARDSON,
Clerk.

In the Circuit Court of the United States, Ninth Circuit,

for the District of Idaho.

THE UNITED STATES OF AMERICA,
]

Plaintiff in Error,

vs.

THE BASIC COMPANY,
Defendant in Error.

Clerk's Certificate.

I, A. L. Richardson, Clerk of the Circuit Court of the

United States, in and for the District of Idaho, do hereby

certify the foregoing transcript of pages numbered from

1 to — inclusive, to be a full, true and correct copy of the

record and proceedings in the above entitled cause; and

that the same together constitute the transcript of the

record and the return to the annexed writ of error.

Witness my hand and the seal of said Circuit Court

affixed at Boise, Idaho, this 23d day of July, A. D. 1902.

[seal] a. L. RICHARDSON,
Clerk.

[Endorsed] : No. 871. United States Circuit Court of

Appeals for the Ninth Circuit. The United States of
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America, Plaintiff in Error, vs. The Basic Company,
Defendant in Error. Transcript of Record. Upon writ
of error to the United States Circuit Court for the District

of Idaho. Filed July 28, 1902. F. D. Monckton, Clerk.

By Meredith Sawyer, Deputy Clerk.
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ttie United states Cifcuit Court of ftppeals

FOR THE NINTH CIRCUIT.

THE UNITED STATES OF
AMERICA,

Plaintiff in Error,

VS.

THE BASIC COMPANY,
Defendant /;/ Error.

BRIEF OF PLAINTIFF IN ERROR.

This is an action brought in the Circuit Court of

the United States for the District of Idaho by the

United States, Plaintiff in Error, against The Basic

Company, a New Jersey corporation doing business

in the State of Idaho, Defendant in Error, to recover

the value of 935,276 feet of white and yellow pine

sawlogs and lumber of the value of r^ll.50 per thous-

and feet, and of the total value of $10,745.67, made

from trees alleged to have been unlawfully and wrong-

fully cut during the year 1898 from certain described

public lands of the United States lying and situated

within the Boise, Idaho, Land District, and which

logs, and which lumber so unlawfully and wrongfully



alleged to have been cut, were sold and delivered to

the said The Basic Copipany, which converted the

same to its own use and benefit, to the damage to

the plaintiff in the sum afore stated.

To the complaint the defendant interposed its an-

swer wherein it made general denial of all the allega-

tions contained in the complaint. However, on the

trial of the case the defendant in error, through its

counsel, made no effort to controvert the allegations

and proof of the plaintiff in relation to the cutting of

the logs and lumber^ and the delivery and receipt

thereof by the defendant in error, but took the posi-

tion before the court and jury that the said logs and

lumber were cut from the lands described under au-

thority of the Act of Congress of June 3, 1878, au-

thorizing citizens of Colorado, Nevada and the Terri-

tories to fell and remove timber on the public do-

main for mining, agiculture and domestic purposes,

and that the timber had been cut from said lands for

mining purposes, for use in the state and in the vicin-

ity of the lands where cut, and that the said lands

were mineral lands within the meaning of the said

Act and, therefore, that the cutting was lawful. The

case was tried by the court before a jury.

The plaintiff in error, to prove its case, introduced

in evidence the tract and plat books of the Boise, Id-

aho, Land Office, in the Boise Land District, showing



that sections 12 and 13 in township 6 north of range

4 east, Boise meridian, were unsurveyed, unentered

public lands of the United States during the year

1898; and during said year sections 13 and 24 in

township 7 north of range 4 east, B. M. were unap-

propriated Government lands and that the title there-

to had not passed from the United States. The re-

ceiver of the Boise Land Office testified from the re-

cords of the said Land Office that William Van

Winkle, on June 18, 1900, had made homestead entry

on the se^-ne54! andne^-se^ of section 19, and w
}4-sw% of section 20 in township 7 north of range 5

east, B. M., but that the title thereto had never is-

sued from the United States.

The plaintiff further proved by its witnesses that

during the year 1898 Henry Ashcroft, E. S, Robin-

son and Walter F. Hiatt, being engaged in the saw

mill business in the vicinity of the lands from which

the timber in dispute was cut during the year 1898,

entered upon sections 12 and 13 in township 6 north,

range 4 east, B. M., then unsurveyed public lands of

the United States, and had cut and removed there-

from 700,000 feet of saw timber which was sold and

delivered under contract to the Hasic Company, de-

fendant in error herein, for SIO.OO per thousand feet;

that the lumber was delivered to and received l)y the

Basic Companv at its flume about a mile from where



the said timber was cut. It was proven that this

timber was cut from hjll sides upon which there was

a good growth of timber. It was also proven that

Issac Van Winkle, George Van Winkle and William

Van Winkle were, during the summer of 1898, as

partners, engaged in running a saw mill in the Boise

Basin country near Centerville; that during said year

they cut from the se%~ne% and ne^-se^, sec 19,

and wi^-sw^, sec. 20, tp. 7 N. R. 5 east, B. M., 250,-

000 feet of lumber which was sold and delivered un-

der contract to the Basic Company at the rate of |9

or $9.50 per thousand feet; that the most of this lum-

ber was cut from the land afterwards filed upon by

William Van Winkle as a homestead.

The superintendent and agent of the Basic

Company admitted to the special agent of the Gen-

eral Land Office that the company had bought the

logs and lumber in dispute which had been cut by the

above named parties from the lands described in the

complaint; that all the lumber which the company

had used in its busiuess had been bought from said

parties and cut from said lands, with the exception

of about 5 per cent., which per cent, had been cut

from lands which were owned by xhe Basic company

or from lands for which it had applied for patent as

placer mining ground. It was further shown upon

behalf of the plaintiff that the stumpage value of the



timber was 75c or $1.00 per thousand feet at the

time and place of cuttingf.

The plaintiff having rested its case, the defendant

in error offere.l in evidence tiie report of the surveyor

general's office, of Idaho, on township 7 north, range

5 east, B. M., as to its mineral character, also notes

of the survey of township 6 north, range 4 east, con-

taining sections 12 and 13 and Sing Sing bar in the

vicinity of which a portion of the timber in dispute

was cut, the same being, offered for the purpose of

showing that this land had been classified as mineral

land. Thereupon the defendant presented witnesses

who testified as to the general mineral character of

the hmds in the Boise Basin and more particularly as

to the character of the lands in the vicinity where

the timber in dispnte was cut, and who gave it as

their opinion that the lands from which the timber

was cut were more valuable for mining than for

agriculture purposes.

The defendant in error having rested its case

counsel for the plaintiff in error moved the Court to

direct the jury that it must return a verdict in favor

of the plaintiff and against the defendant for at least

the stumpage value of the timber cut and received by

The defendant, for the reason that, even should it

have been established that the lands from which the

timber was cut were mineral lands within the mean-



ing of the Act of Congress of June 15, 1878, the cut-

ting was without compliance with the rules and regu-

lations of the secretary of the interior governing the

cutting and removal of timber from mineral lands

within the meaning of said Act. This motion was

denied by the Court; to which ruling of the Court an

exception was duly taken. Counsel for the plaintiff

in error also requested the Court to give certain in-

structions to the jury containing a definition of the

term ''mineral lands" within the meaning of said Act,

which instructions were refused. Thereupon the

Court gave its instructions to the jury, to certain

portions of which the plaintiff duly excepted (See

Transcript, pp. 61-65).

The jury returned a verdict in favor of the defend-

ant and against the plaintiff and the Court entered

judgment accordingly. Exceptions were duly taken

by the plaintiff in error to the verdict and the entry

of judgment.

The plaintiff now sues out this writ of error.



ASSIGNMENT OF ERRORS.
Ist. That the Circuit Court of the United States

for the district of Idaho erred in instructing the jury

as follows, to-wit:

"The most important question for you to determine

is whether the land from which the timber was cut

is mineral land within the meaning of the Act of

Congress. This you must do from the evidence,

aided by the definition of mineral lands as given you

by the Court. As this right of cutting timber from

mineral lands was limited to those of a mineral

character, it is evident that Congress realized the

great necessity for the use of timber in mining opera-

tions, and that it intended the act for the promotion

and development of the mining industry. The con-

tention of the Government, through the department

of the interior, by its agents, is, that the cutting of

the timber under this Act must be limited to such

portions «>f the land in a mineral district as is shown

to actnally contain mineral, that is. the mineral must

actually be discovered in the ground. This, in fact,

would be to limit it to that ground located as mining

ground or mining claims, f<>r it is a well known fact
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that as fast as mineral is discovered the ground in

which it is found is sd located as a mining claim.

Such a construction frequently is, in my opinion,

open to two serious objections: First, it would leave

such an insignificant amout of land available for tim-

ber, for only a comparatively small portion of the

land is covered by mining claims, that the supply

would be totally inadequate to the necessities of the

communities. There would not be sufficient timber

on any one mining claim to supply even the wants of

that claim in its development and operations. But

the Act provides not only for the use of the timber

for the miner, but also for every other citizen and for

every domestic purpose. Keep that in view—for all

citizens and bona fide residents of the mining district

and for all domestic purposes. It is contemplated

that by the discovery and development of a mining

camp all other industries, including the building of

mills, towns, etc., would follow. The Act expressly

provides that for all such wants the citizen could be

supplied with the timber on mining lands. Even a

slight knowledge of the operations and the necessities

of a mining camp, with all its varied interests, will

convince any one that these necessities cannot be sup-

plied from the timber growing on the located mining

claims, or the equivalent,—that ground actually shown

to contain mineral.
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"The second objeetion to this construction is this,

thnt all tlic timber on the mining claims belongs, not

to the citizens generally, but to the owners of those

claims, and oth<'r citizens cannot take or use it. So

that you will see that if the cutting of timber is

limited simply to that which grows on mining claims

nobody but the owners of the mining claims can use

timber, although the law provides for its use by other

citizens These two objections make the construction

asked absolutely untenable. It would make the law a

futile one. It would be almost worthless, and we can-

not for a moment imagine that Congress contemplated

that it should be limited to the narrow lines now asked.

say distinctly, in my opinion the law did. not intend

the cutting of timber to be confined to thosegrounds

located as mining claims, or in which mineral had

actually been discovered. If that is not the law, the

question then is: What is the law? To what lands

does this Act of Congress refer? My answer to that

is this, that the only reasonably construction to be

given to it is that it includes as mineral lands, not

only those that have been located as mining claims or

in which mineral has actually been discovered, but al-

so the other lands lying in close proximity to or in

the neighborhood of such mining claims, or those hav-

ing the general character of mineral lands. In this

connection vou must bear in mind that, as a rule, the
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lands in a mineral district and in the neighborhood of

mines is of such s hilly, broken character that it is

utterly worthless for agriculture or other purposes

than mining and for the timber growing upon it; and

as Congress is presumed to have known this fact it is

presumable that it intended to include all such lands

under the designation of mineral lands and with the

view of granting the use of the timber thereon as stat-

ed. As a further aid in reaching your conclusions

upon this question, I instruct you that lands of this

broken character, lying reasonably near lands in

which mineral has actually been discovered and

which \s so like it in general appearance that

miners would be justified in prospecting it in

the expectation of discovering mineral,

should be classed as part of the mineral lands

of the m^ining district and come within the

purview of the law. In this connection I call your

attention to a rule established a great many years ago

by the Supreme Court, and one which was suggested

by an able member of the bar, Judge McBride, in an

action at Salt Lake City, in which court laid down

this as a rule, that anything in the nature of a ledge

of such character as a miner would work it and fol-

low it with the expectation of finding ore, should be

considered as a mining ledge within the meaning of

the law of Congress. I see no reason whv this rule
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should not be applied to placer mining ground; in oth-

er words, land of such a character and nature that a

miner would work it with the expectation of finding

ore in it should be considered as mineral land. I add

ai.other statement, that lands suitable for agriculture

and are not known to have any mineral in them, or in

such small quantities as to be absolutely valueless,

and so far from a mineral district or mineral belt

that there can be no presumption that they contain

mineral, should not, in my opinion, under any circum-

stances, be classed as mineral lands, but would have to

be termed as agriculture or some other kind of lands."

2nd. Tliat the C'ourt erred in instructin.ii; the jury

as follows:

"It has also been urged in this case that a rule for

determining the character of mineral lands is whether

it is more valuable for mining than for agriculture

purposes. There is some authority to that effect. I

doubt its value, however. The rule is one that would

be very hard to enforce. In cases where there is no

doubt about it there could be no question raised, but

in eases where there is doubt it would have to be de-

termined simply by the opinions of those who would

so differ that it would be very hard to establish. If

I am not mistaken there was a case a numiier of years

ago in which it was claimed that certain land was

more valuable for townsite purposes than for miner-
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al land. The land was mineral and it ^va^ found that

the land was far more valuable as a townsite than as

mineral land. Nevertheless the court sustained its

character as mineral land."

3rd. That the Court erred in instructing the jury

as follows:

"There is one other question here that has elicited

discussion and that is as to the rules established by

the Secretary of the Interior. The law provides es-

pecially that the Secretary of the Interior may estab-

lish rules for the regulation of the cutting of timber

and especially to the undergrowth. It is not always

that rules established by the Department under laws

are valid rules. Rules established by the Department

must be in harmony with the law itself. There is

one rule here which provides for the cutting of the

undergrowth and the preserving of the undergrowth.

This comes clearly within the law. And there are

some rules which I think come within the purview of

the act: some mny not be. Now, there is no evidence

here to show whether any of these rules were com-

plied with cr not, as I recollect, but you must be judg-

es of that. If there is no evidence whatever that

those rules were complied with, then it follows that

they have not followed this law of Congress strictly.

Those rules should have been complied with, but, if

you find they have not complied with the rules that
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does not, in my opiniou, authorize you to assess the

damages in willful trespass, The most that can be

done, if you find they acted in good faith in all other

respects, would simply be to find the value as inno-

cent trespassers. It would not be beyond that."

4th. That Court erred in refusing, upon request

of plaintiff, to instruct the jury that the cutting of

the timber had not been in compliance with the rules

and regulations of the Secretary of the Interior gov-

erning the cutting of timber under the Act of Con-

gress in question, and, therefore, the presumption be-

came conclusive that the cutting was illegal and for

which the defendant would be liable to the plaintiff

in damages for at least the stumpage value of the tim-

ber.

5th. That the Court erred in refusing to instruct

the jury, as requested by the plaintiff, as follows:

"The defendant in this case contends that the lum-

ber in question was cut and removed under authority

of the Act of Congress of June o, 1878, authorizing

citizens of certain states, of which Idaho is one, to

fell and remove for agriculture, mining and domestic

purposes any timber or other trees growing or being

on the public lands of the United States, said lands

being mineral and not subject to entry under existing

laws of the United States except for mineral entry.

I therefore instruct you upon this point that in estab-
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lishing the mineral character of the lands in question

the burden of proof is upon the defendant. The de-

fendant must show, not that neighboring or adjoin-

ing lands are mineral in character, or that those here-

after in dispute may hereafter by possibility develop

mineral in such quantities as will establish their min-

eral rather than their agriculture character, but that

as a present fact they are mineral in character, and

this must appear from the actual production of mineral

and not from any theory that they may produce it; in

other words it is fact and not theory that must control

in decidingf upon the character of this class of lands.

The Land Department of the United States has adopt-

ed the rule that if the land is more valuable for agri-

culture than for mining it is not mineral land, altho'

it may contain some measure of gold and silver. This

is the Only practicable rule of decision that can be ap-

plied to the subject. Nor can account be taken, in the

application of this rule, of the profits that would or

might result from mining under other and more favor-^

able circumstances than ihose which actually existed

or may be produced or expected in the ordinary course

of such pursuit or adventure upon the land in question.

I further instruct you that the statute does not reserve

any land from entry as a homestead simply because

some one might claim or work some portion of it as

mineral ground without any reference to the fact of
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whether there is mineral in paying quantities upon

the land or not. Nothing short of known mineral

upon the land, capable under ordinary circumstances

of being worked at a profit as compared with any gain

or benefit that may be derived therefrom when entered

under the homestead law, is sufficient to prevent such

entry. In order to establish the fact that the lands

in question are mineral within the meaning of the

said Act of Congress, the dsfendant must show by a

preponderance of evidence that the lands should not

be subject to entry under the homestead laws of the

United States, or, indeed, an)'' other laws existing at

the time of the passage of sai^i Act."

6th. That the Court erred in refusing to instruct

the jury, as requested b}^ plaintiff, as follows:

"1 instruct you that Congress has prescribed cer-

tain conditions designated in the statute governing

the cutting and removal of timber from mineral lands

of the United States, and therein it is provided that

the rutting and removal must be subject to the rules

and regulations made in pursuance of such statute,

such rules and regulations having the force and effect

of law. If the timber in question was cut and re-

moved from the public lands, even though the lands

might have been mineral lands within the meaning of

the Act of Congress of June 3, 1878, as contended by

defendant in this case, without those whodid the cut-
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ting and removing having fully complied with the rules

and regulations of the' Secretary of the Interior gov-

erning the cutting and removal of timber from public

lands, then such cutting and removal was unlawful,

for which the parties responsible therefor, or any one

who might come into possession or ownership of such

timber so cut and removed, would be liable to the

Government for damages. I instruct you that it is

necessary for the defendants in this case, in order to

justify the cutting and removal of the timber and

lumber from the land in question, to show by a pre-

ponderance of evidence that said cutting and removal

was done in compliance with all the rules and regula-

tions of the Secretary of the Interior governing the

cutting and removal of timber from mineral lands."

7th. That the Court erred in refusing to instruct

the jury as follows:

"I further instruct you that in the cutting and re-

moval of the timber from the land in question by Hiatt

and his partners and Isaac and William Van Winkle

and associates, they failed to show that they complied

with such rules and regulations and therefore said

cutting and removal was unlawful, for which the de-

fendant in this case is liable to the plaintiff, said de-

fendant having purchased said timber and appropri-

ated it to its own use and benefit."
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8th. That the Court ened in entering judgment

in favor of the defendant and against the plaintiff.

BRIEF OF ARGUMENT
There are three propositions upon which we rely

to reverse the judgment of the trial court.

1st. The trial court erred in its construction of

the Act of June 3, 1878, so far as it defined to the

jury what lands were mineral and not subject to en-

try under existing laws of the United States except

for mineral entry.

2nd. The trial court erred in refusing to give the

special instructions requested by the Plaintiff in Er-

ror as to what are mineral lands within the meaninof

of said Act.

8rd. The trial court erred in refusing to give the

peremptory instruction requested by Plaintiff in Er-

ror directing the jury to return a verdict in favor of

the plaintiff and against the defendant.

The first two propositions may properly be consid-

ered together, both involving the question as to what

are mineral lands within the meaning of the Act of

Congress of June 3, 1878, authorizing citizens of Col-

orado, Nevada and the Territories to fell and remove

timber on the public domain for mining, agriculture

and domestic purposes.
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Section one of said Act is as follows:

"That all citizens of the United States and other

persons, bona fide residents of the State of Colorado,

or Nevada, or either of the Territories of New Mexi-

co, Arizona, Utah, Wyoming, Dakota, Idaho, or Mon-

tana, and all other mineral districts of the United

States, shall be, and are hereby, authorized and per-

mitted to fell and remove, for building, agriculture,

mining, or other domestic purposes, any timber or

other trees growing or being on public lands, said

lands being mineral, and not subject to entry, under

existing laws of the United States, except for miner-

al entry, in either of said States, Territories, or dis-

tricts of which such citizens or persons maybe at the

time bona fide residents, subject to such rules and

regulations as the Secretary of the Interior may pre-

scribe for the protection of the timber and of the un-

dergrowth growing upon such lands, and for other

purposes: Provided, the provisions of this act shall

not extend to railroad corporations."

20 U. S. Stat, at L. p. 88.

This is the law under which the Defendant in Er-

ror seeks to justify the cutting and removal of the

timber in dispute from the public lands of the Plain-

tiff in Error.
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The most important question in this case is as to

what lands are to be properly termed mineral within

the meaning- of this law.

The trial court holds that this law did not intend

the cutting^ of timber to be confined to those grounds

located as mining claims or in which mineral had act-

ually been discovered, and proceeds to give the fol-

lowing definition of mineral lands:

"What is the law? To what lands does this Act of

Congress refer? My answer to that is this,—That

the only reasonable construction to be given to it is

that it includes as mineral lands, not only those that

have been located as mining claims or in which min-

eral has actually been discovered, but also the other

lands lying in close proximity to or in the neighbor-

hood of such mining claims, or those having the gen-

eral character of mineral lands. In this connection

you must bear in mind that, as a rule, the lands in a

mineral district and in the neighborhood of mines is

of such a hilly, l^roken character that it is utterly

worthless for agriculture or other purposes than

mining and for the timber growing upon it; and as

Congress is presumed to have known this fact it is

presumable that it intended to include all such lands

under the designation of mineral lands and with the

view of granting the use of the timber thereon as stated.

As a further aid in reaching your conclusion^ upon
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this question, I instruct you that lands of this brok-

en character, lyin^ resfsonably near lands in which

mineral has actually been discovered and which is so

like it in general appearance that miners would be jus-

tified in prospecting it in expectation of discovering

mineral, should be classed as part ofthe mineral lands

of the mining districts and come within the purview

of the law."

This definition by the trial court, of what consti-

tutes mineral land within the meaning of the law, we

respectfully submit is erroneous and misled the jury

into giving a verdict in favor of the Defendant in Er-

ror.

Lands are mineral that are shown to be such by

the actual production from mining, or by satisfactory

evidence that mineral exists on the lands in sufficient

quantity to make the same more valuable for mining

than for any other purpose. It is not sufficient that

neighboring or adjoining lands are mineral in charac-

ter, or that the land may hereafter by possibility de-

velop minerals in such quantity as will establish its

mineral character rather than its stone and timber or

agriculture character, but that as a present fact it is

mineral in character, and this must appear from act-

ual production of mineral and not from any theory

that it may produce it. In other words, it is fact
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and not theory that must control in deciding whether

land is mineral:

Davis vs. Weibold, 139 U. S., 3^2.

Colorado C. & I. Co. vs. U. S., 123 U. S., 307.

U. S. vs. Iron Silver M. Co., 128 U. S., 673.

Deffeback vs. Hawke. 115 U. S. 392.

Cowell vs. Lammers, 10 Sawy. 346.

U. S. vs. Reed, 12 Sawyer 99.

U. S. vs. Copper Queen Con. M. Co. 60 Pac. 885.

Alfred vs. Barnum, 45 Cal. 482.

Merrill vs. Nixon, 15 Nev. 401.

Dughi vs. Harkins, 2 L. D. 721.

In case Samuel W. Sprung, 5 L. D. 193.

Mogalia Gold M. Co. vs. Ferguson, 6 L. D. 218.

Nicholas Abercombe, 6 L. D. 393.

John Down, 7 L. D. 71.

Cutting vs. Reninghous, 7 L. D. 265.

Creswell Mining Co vs. Johnson, 8 L. D. 440.

Thomas J. Laney, 9 L. D. 83.

The trial court holds that it is not necessar}' that

mineral should be found in the ground, or that miner-

al should exist therein, so long as it is in the neigh-

borhood of mines or in a mineral country.

This seems to iis to be utterly at variance with the

plain reading of the Act. The Act provides that

timber may be cut from public lands, said lands
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being mineral and not subject to entry under

existing laws of the United States except for

mineral lands. It is plain, therefore, that only

lands that are subject to mineral entry and location

are mineral lands within the meaning of the law. If

it were not so, the land would be subject to entry un-

der other existing laws, such as "homestead" and

"stone and timber" laws. Certainly, land that has

no mineral in it, or in which none could be shown to

exist, would not be subject to mineral entry and loca-

tion.

In Dughi vs. Harkins, 2 L. D. 721, in the matter of

a contest as to the mineral character of the land. Sec-

retary Teller said: "The burden of proof is upon the

mineral claimant, and he must show, not the neig^h-

boring or adjoining lands are mineral in character, or

that that in dispute may hereafter by possibility de-

velop minerals in such quantity as mineral rather than

its agriculturial character, but that as a present fact

it is mineral in character, and this must appear

from the actual production of mineral and not

from any theory that it may produce it, in other

words, it is fact and not theory which must control in

deciding upon the character of this class of lands."

In the case of Samuel W. Sprong. 5 L. D. 193, Sec-

retary Lamar expressed similar views, which, in turn

were approved by Secretary Vilas
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In the case of Davis vs. Wiebold, 139 U. S., supra,

the question as to what are mineral lands, is gone in-

to quite elaborately by Justice Fields, who quotes

with approval the decisions of various Secretaries of

the Interior, and thereupon uses this language:

"It would seem from this uniform construction of

that Department (Interior) of the Government es-

pecially intrusted with the supervision of proceed-

ings, required for the alienation of the public lands,

including those that embrace mineral, and also the

courts of the various States, Federal and State, whose

attention has been called to the subject, that the ex-

ception of mineral lands, from grant in the acts of

Congress, should be considered to apply only to- such

lands as were, at the time of the grant, known to be

so valuable for their minerals as to justify expendi-

ture for their extraction. The grant, or patent,

would thus be held to carry with it the determination

of the proper authorities that the land patented was

not subject to the exception stated. There has been

no direct adjudication upon this point by this court,

but this conclusion is a legitimate inference from sev-

eral of its decisions. It was implied in the opinion

in Deffeback vs. Hawke, already referred to, and in

the cases of the Colorado C. & I. Co. vs. U. S., 123 U.

S. 507, and U. S. vs. Iron Silver Mine Co., 128 U. S.

673."
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If the trial court is correct in its definition of min-

eral lands, then within the meaning of this act all

lands within the vicinity or within such distance of

known or actually discovered ore-bearing ground, and

all lands upon which may be growing timber within

convenient distance of mines, whether there is any

mineral in the ground or not, and all ground or coun-

try of such a character and so situated with refer-

ence to other lands known to contain mines that min-

ers would prospect with the expectation of finding

mines, is land subject to mineral entry and location

and barred from any other kind of entry under the

laws of the United States, either homestead settle-

ment or 'stone and timber'. Such is the only logical

conclusion from the trial conrt's definition of mineral

lands. If all such land is mineral and therefore sub-

ject to mineral entry and location, such land could be

patented as mining ground. Land is either mineral

or non-mineral under the laws of the United States,

and unless there is mineral in the land, and that in

sufficient quantity to render it available and valuable

for mining purposes, it must be classed as non-miner-

al land and, therefore, subject to some other than

mineral entry under existing laws. Such a decision

of the trial court would operate to reserve from uses

of agriculture and from the benefit of the law per-

mitting 'stone and timber' entry, vast tracts of land
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in the western states and territories which are use-

less for other purposes. We do not believe that this

was the intention of Congfress.

Tlie trial court holds "all ground or countr}' of such

a character and so situated with reference to other

lands known to contain mines that miners would pros-

pect it with the expectation of finding mines, may t)e

considered mineral lands." This would make all such

land mineral and therefore subject to mineral entry

and location, regardless of whether the prospector

realized his expectations or not. It would not be es-

sential that he should realize his expectations, only

that he should have a theory that such lands would

be found to contain mineral. Such a construction of

the law would in our opinion, throw wide open the

door to the despoilation of all the public timber lands

in the western section of the United States. Men

who contemplate going upon the public timber lands

of the United States and cutting and removing tim-

ber therefrom, could anticipate a defense by employ-

ing some wandering prospector to go upon the land

and dig a few prospect holes. Then when the tres-

passer was called to answer for his trespassing by the

United States, he could maintain that said lands were

mineral wiiliin the meaning of the act of Congress of

June 3, 1878, and in proof f)f his contention brin<r the

prospector in to testify that he went upon such lands
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and prospected the same with the expet^tation of find

ing mineral therein. Thus it will be seen that the

Government would have practically no protection

against the cuttinor of timber on its lands in the min-

ing states and territories.

In U. S. vs. Reed, 12 Sawy., 99, before the Circuit

Court for the District of Oregon, a bill was filed by

the United States to set aside a patent issued upon a

homestead entry, on the ground that the land was

mineral and not agricultural, and was at the date

more valuable for mining than for agricultural pur-

poses. Judge Deady, in disposing of this question, says:

"The value and extent of the deposits of precious

metals which will make a tract of land mineral, or

constitute a mine thereon, within the meaning of the

statute, has not been determined. Attention is called

to the question in McLaughlin vs. U. S. 107 U. S. 526,

but no opinion is expressed. The land department ap-

pears to have adopted a rule that if the land is worth

more for agriculture than for mining, it is not miner-

al land, although it may contain some measure of

gold and silver. In my judgment this is tlie only

practical rule of decision that can be applied to the

subject. Nor can account be taken, in the applica-

tion of this rule, of the profits that would or might

result from mining under other and more favorable

conditions and circumstances than those which actu-
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ally exist or may be produced or expected in the or-

dinary course of such pursuit or adventure on the

lands in question."

Judge Deady, in this same case, uses, also, this

language:

"The statute does not reserve any land from entry

as a homestead simply because some one is foolish

or visionary enough to claim or work some portion of

it as mineral ground without any reference to the

fact of whether there are any paying mines on it or

not. Nothing short of known mines on the land, cap-

able, under ordinary circumstances, of being worked

at a profit as compared with any gain or benefit that

may be derived therefrom when entered under the

homestead laws, is sufficient to prevent such entry.

Mere mineral prospect or hope, however pleasing or

auspicious, should not keep the land from the plow or

the pruning hook, and it is well that it does not."

lu the case of U. S. vs. Copper Queen Consolidated

Mining Co., 60 Pac, 885, the Supreme Court of Ari-

zona, in passing upon this question of what are min-

eral lands within the meaning of this law, holds that

the fc^llowing charge of the trial court to the jury up-

on this question "embraces a full and accurate defini-

tion of the term 'mineral land', as used in said act of

Congress and other statutes of the United States":

"Proof of the existence of some measure of miner-
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als in the land from which the timber was cut, or

proof of traces, indications, or possibilities that said

land contained valuable mineral deposits, or that the

land in question was high, rugged, rough, and precip-

itous, cannot in itself impress said lands with a min-

eral character. Mineral in sufficient quantities to jus-

tify exploration and development, and in quantities

which it will pay to work, must be shown to exist,

and the existence thereof in the land must be demon-

strated as a present fact, in order to justify the cutt-

ing of timber therefrom, or the purchase of such tim-

ber after being cut under the act of June 3, 1878.

The mere fact that portions of the land from which

timber was cut contained particles of gold or other

valuable mineral deposits, or veins of gold bearing

quartz, w^ould not necessarily impress it with the

character of mineral land as herein defined, and with-

in the meaning of the act of June 3, 1878. It must,

at least, be shown that said lands contain metals in

quantities sufficient to render it available and valu-

able for mining purposes."

We submit that the trial court, in instructing the

jury that the Act of June 3, 1878, authorized the cutt-

ing and removal of timber upon lands in which there

need be found no mineral whatever so long as it was in

the neighborhood of lands that did contain mineral,

committed error, and that this erroneous instruction
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misled the jury into returning a verdict in favor of

the def<^ndant.

The land, or a greater part thereof, from vvhi(;h

the timbvjr was cut by the Van Winkle Brothers and

sold to defendant, was afterwards entered by Wm.

Van Winkle as a homestead under the homestead law

and is now occupied by him as a homestead. And

yet, by it:* verdict, the jury, acting under the instruc-

tions of the trial court, said that this land was miner-

al at the time of the cutting of the timber therefrom

and therefore not subject to entry under any other

existing law except mineral. In fact, under the trial

court's instructions the jury was justified in return-

ing such a verdict, as the land is in the vicinity of

known mineral lands and in a general mining district.

There never Vv-as any mineral found on this land,

and on that portion entered by Van Winkle as u home-

stead, there had never been any prospecting for min-

eral. If the definition of the trial court is correct,

this land, which was entered as a homestead, and is

now occupied by William Van Winkle as a homestead,

was mineral land within tlie meaning of the act of

1878, and vvas^subiect to homestead entrv, and the

jury was probably justified in finding that the cutt-

ing of the timber therefrom was lawful. We do not

believe that Congress, in enacting this law, ever con-

templated such results.
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In the case of Davis vs. Wiebokl, supra, the Su-

preme Court of the United States, in discussing the

question of what are mineral lands, said:

"The exception of mineral lands from pre-emption

and settlement and from grants to states for univers-

ities and schools, for the construction of public build-

ings, and in aid of railroads and other works of inter-

nal improvement, are not held to exclude all lands in

which minerals may be found, but onlv those where

the mineral is found in sufficient quantity to add to

their richness and to justify expenditure for its ex-

traction, and known to be at the date of the grant.

There are vast tracts of country in the mining States

which contain precious metals in small quantities

but not to a sufficient amount to justify the expense

of their exploitation. It is not to such lands that the

term 'mineral' in the sense of this statute is applic-

able."

The mere fact that the lands in a large general dis-

trict contain particles of gold or veins of gold-bear-

ing quartz rock would not necessarily impress it with

the character of mineral land, let alone establish the

fact that any particular portion of such district was

land subject only to mineral entry. Any such nar-

row construction would operate to reserve from uses

of agriculture and timber supply, large tracts of land
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which are useless for other purposes. This, we do

not think, was tiie intention of Congress.

We further submit that the instructions requested

l)y the plaintiff correctly stated the law as settled by

the above cited authorities, and should have been given.

The third, and last proposition upon which we re-

ly to reverse the judgment of the trial court is, that

the trial court erred in refusing the request of plain-

tiff, upon the close of the defendant's case, for an in-

struction to the jury that it must return a verdict

against the defendant for at least the stunipage value

oi the t'mber prv)ved to have been cut from the pub-

lic lands of the plaintiff, and which was sold and de-

livered to defendant.

The burden of proof is upon the plaintiff to estab-

lish the cutting and removal of the timber in dispute

from the public lands and its sale and delivery to and

conversion by the defendant. The cutting and re-

moval of 950,000 feet of timber from the public lands

of the plaintiff, and its conversion b}^ defendant, was

fully established, nor did the defendant controvert

the proof. These facts having been fully established,

the burden <»f the proof was upon the defendant to

establish the right of the parties cutting said timber

to cut and dispose of it to defendant.

Under the rules and regulaticjns prescribed bv the

Secretary of the Interior -n regard to the cutting.
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and disposing, of timber npon the public lands, the

owner or manager of -a sawmill, or other person fell-

ing or removing timber upon or from the public lands,

is required to keep a record of all timber so cut or re-

moved, stating the time when cut, the names of the I

parties cutting or in chrrge of the work, describing

the lands from which it was cut by legal subdivisions,

or as near as practicable if unsurveyed, the character

of the land, how much lumber was manufactured, how

much sold and to whom; and it is also required that

none shall be sold unless a written agreement is ob-

tained from the purchaser that it shall not be used ex-

cept for building, agriculture, mining and other do-

mestic purposes within said State or Territory as

the case may be.

The rules and regulations of the Secretary of the

Interior governing the cutting of timber on mineral

lands, existing under the Act of Congress, at the time

of the alleged tresspass, we insert.

By virtue of the power vested in the Secretary of

the Interior by first section of the act of June 3, 1878,

entitled 'An act authorizing the citizens of Colorado,

Nevada, and the Territories to fell and remove tim-

ber on the public domain for mining and domestic

purposes', the following rules and regulations have

been prescribed:
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"First. The act applies only to the States of Colo-

rada, Nevada, Utah, Wyoming, North Dakota, Idaho,

and Montana, and to the Territories of New Mexico

and Arizona, and other mineral districts of the United

States not especially provided for.

Second. The land from which timber is felled and

removed under the provisions of the act must be known

to be of a strictly mineral character and j^that is not

subject to entry under existing laws of the United

States except for mineral entry.

Third. No person not a citizen or bona fide resi-

dent of a State, Territory, or other mineral district,

provided for in said act, is permitted to fell or re-

move timber from mineral lands therein. And no

person, firm, or corporation felling^ or removing tim-

ber under this act shall sell or dispose of same, or the

lumber manufactured therefrom, to any other than

citizens and bona fide residents of the State and Ter-

ritory where such timber is cut, nor for any other

purpose than for the legitimate use of said purchaser

for the purposes mentioned in said act.

Fourth. Every owner or manager of a sawmill or

other persons felling or removing timber under the

provisions of this act shall keep a record of all tim-

ber so cut or removed, stating time when cut, names

of parties cutting the same or in charge of the work,

and describing the land from whence cut by legal
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subdivision if surveyed, and as near as practicable

when not surveyed, with a statement of the evidence

upon which it is claimed that the land is mineral in

character, and stating also the kind and quantity of

lumber manufactured therefrom, tog^ether with the

names of the parties to whom such timber or lumber

is sold, dates of sale, and the purpose for which sold,

and shall not sell or dispose of such timber or lumber

made from such timber, without taking from the pur-

chaser a written agreement that the same shall not

be used except for building, agriculture, mining, or

other domestic purposes within the State or Territor}^;

and every such purchaser shall further be required to

file with said owner or manager a certificate, under

oath, that he purchases such timber or lumber exclu-

sively for his own use and for the purposes aforesaid.

Fifth. The books, files and records of all mill men

or other persons so cutting, removing, and selling

such timber or lumber, required to be kept as above

mentioned, shall at all times be subject to the inspec-

tion of the officers and agents of this Department.

Sixth. Timber felled or removed shall be strictly

limited to building, agriculture, mining, and other

domestic purposes within the State or Territory

where it grew. All cutting of such timber for use

outside of the State or Territory where the same is
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cut, and aW removals thereof outside of the State or

Territory where it is cut, are forbidden.

Seventh. No person shall be permitted to fell or

remove any <j;-r'>u-ing trees of any kind whatsoever less

than 8 inches in diameter. This will not be appli-

cable to black or "lodge-pole" pine g'r«)wing in separ-

ate bodies upon mineral lands. (See order approved

by the Secretary June 1st, 1887).

Eighth. Persons felling or removing timber from

public mineral lands of the United States must utilize

all of each tree cut that can profitably be used, and

must cut and remove the tops and brush or dispose

of the same in such manner as to prevent the spread

of forest tires."

The act under which these rules and regulations

were prescribed provides as follows:

"Sec. 3. Any person or persons who shall violate

the provisions of this act, or any rules and regula-

tions in pursuance thereof made by the Secretary of

the Interior, shal" be guilty of a misdemeanor, and

upon conviction shall be fined in any sum not exceed-

ing five hundred dollars, and to which may be added

imprisonment for an}- term not exceeding six months."

Ninth. These rules and regulations took elfect

September 1, 1886, and all existing rules and regula-

tions theretofore prescribed under said act inconsist-

ent herewith were thereby revoked."
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These rules and regulations are made in pursuance

of law and they have the force and effect of law.

They need not be proven. The courts will take

judicial notice of them.

U S. V. Gumm, 58 Pac. 401.

Caha V. U. S. 152 U. S. 211-221.

The right to cut timber under this act is exception-

al and quite narrow, and for specific purposes, not a

broad right as held by the trial court in its charge to

the jury. The broad general rule is against such

right. When Ashcroft and partners, and Van Winkle

and partners cut the timber in dispute from the public

lands of the United States, the presumption was

against their authority to do so. The defendant,

when it purchased the timber from said parties, was

charged with notice of this presumption and to main-

tain its title to the lumber it whs incumbent on it to

show that the cutting and removal of the timber was

in compliance with the rules and regulations of the

Secretary of the Interior. As the defendant failed

to show by any evidence whatever, nor was it shown

at all, that the cutting and removal of timber came

within the conditions and exceptions specified in the

act of June 3, 1878, the presumption that the timber

was cut and removed illegally and its conversion by

defendant was wrongful, became conclusive.
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Nor. Pac. R. R. Co. vs. Lewis, 162 U. S. 376.

U. S. vs. Cook, 19 Wall. 591.

U. S. vs. Reder. 69 Fed. 976.

U. 8. vs. Murphy, 32 Fed. 378.

U. S. vs. Gumm, 58 Pac. 400.

The least amount the plaintiff was entitled, to re-

cover from the defendant was the stumpage value of

the 950,000 feet of timber converted by the defendant.

The trial court should so have instructed the jury.

The Bolles Woodenware Co. vs. U. S. 106 U.

S. 432.

We respectfully submit the judgment of the trial

court should be reversed and the cause remanded.

R. V. Cozier,

U. S. Attorney for Idaho, for Plaintiff in Error.
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FOR THE NINTH DISTRICT.

UNITED STATES OF AMERICA,
Plain tiff in Error,

vs.

THE BASIC COMPANY,
Defendant in Error.

Brief of Defendant in Error*

STATEMENT OF THE CASE.

"riiis is an action brought in the Circuit Court of the Unit-

ed States for the District of Idaho, by the United States against

The Basic Company, a corporation organized under tlie laws

of the State of New Jersey, and authorized to do business and

doing business within the State of Idaho, for the recovery of

$10,745/)/. the alleged value of certain logs and luml)er

alleged to have been unlawfully and wrongfully cut during the

year 1898 from the i)ul)lic tk)niain and converted by defendant

to it? own use.



The defendant in its answer denies the material allega-

tions of the complaint and justified the cutting under the Act

of Congress of July 3, 1878' authorizing citizens of Colorado,

Nevada and the Territories to fell an 1 remove timl)er on the

public domain for mining and domestic i)urposes. And that

the timber so alleged to have l)een unlawfully cut was cut from

said land for mining purposes, and that the land from which

the same was cut was mineral within tiie purview of the statute,

and further that the timber so cut was used upon adjacent lands

for mining purposes.

The case was tried by a jury and verdict returned in favor

of the defendant. It was proven at the trial by the plaintiff

that the timber was cut from public lands by certain contrac-

tors who furnished the same for the defendant in error for

the purpose of constructing its flumes and other works with

which to develop and work its placer claims near Centerville.

The lumber so furnished was cut from land a part of which

was unappropriated public land.

The defendant in its behalf produced the held notes of

survey of the lands in (juestion. showing that the return as

made by the Surveyor General was that the lands were mineral.

It is further shown that the lands were situated in the Boise

Basin, one of the best known placer mining districts in the

world. That they were immediately adjacent to the old placer

diggings which are being re-worked by the Basic Company.

That the land from which the timber was cut was, much of it,

the higher gravel bars along the creek, and that with proper
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appliances and proper methods of extraction, much gold could

be saved therefrom, and that the ground was good pay ground.

The defendant further proved by Orley Soucie that he had

lived in the Boise Basin for ten years and engaged in placer

mining. That part of the hunl>er was within one-fourth of a

mile of the ground that had actually been mined, and that he

would consider a j^ortion of the ground from which the timl)er

had been cut more valuable for mining than for any other pur-

pose, and that he was acquainted with the ground known as

the Van Winkle ground on which timber had been cut, in Sec-

tions 19 and 20, and that part of that ground had been located

by him as a placer claim, and that ipart of the tim])er had been

cut therefrom. Mr. Soucie testified that there was gravel to

be found there, and that in the Boise Basin the presence of

gravel indicates that the ground is placer mining ground. He

testified that his placer claim ran diagonally across what is

termed the Van Winkle homestead, and the location notice of

the Sugar Creek placer was introduced, defendant's Exhibit A.

Witness also testified that there were other mining claims in the

immediate vicinity of the \'an Winkle tract, and that there

were diggings just below the mouth of the gulch, and a sluice

had l>een set up for working the spring following, and that it

was within 250 feet of the Van \\'inkle place. He further

testified that he considered Sing Sing bar to be goo,i placer

mining ground, and on his cross-examination he testified that

he located the placer claim after the cutting had l)een done,

and that there was no location there to his knowleilge in '98.
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Witness also testified that he knew of a ledge eight feet

across within a quarter of a mile of the place where the cutting

had been done; that he had. had some of it assayed; that it

went a trace in silver; that the bciltom of the creek was 250

feet in width.

J. J. Egan testified that he had found gold on the Van

Winkle tract without digging holes, and that it was mineral

bearing ground; that there were evidences of quartz ledges all

through that country; that he did not think the land had any

value as agricultural land.

George Van Winkle, a witness for the defendant, testified

that he \\a.s born in Boise Basin and had placer mined all his

life, and that all the land there would, in his judgment, be

good placer mining ground, and that he knew work had been

done on the Sing Sing bar; that on his brother's homestead

there was some land which grew some wild grass. The re-

ceiver of the United States Land OfHce at Boise, on cross-

examination, testified that applications for patents on mining

claims were pending for part of the ground from which the

timber was cut. He testified that on Moore's Creek there were

probably one hundred or more mining claims, for all of which

applications for patent were pending or entry had been made;

that the claims belonging to the Basic Company were all

within townships on which the timber was cut.

Defendants also proved by E. J. Fitzhugh, who testified

that he was familiar with the ground around Centerville, that

there were several large ledges in the vicinity of the ground



from which the timl>er was cut, and which a prospector miglit

follow with a reasonable expectation of finding- ore.

The only evidence that the plaintiff introduced tending to

show that the land was not mineral land, was the evidence of

the Special Agent of the Interior Department, Mr. Meyendorff,

who testified that to the best of his knowledge the land was

non-mineral. He did not pretend to be a miner or qualified to

give an opinion.

ARGL'MKXT.

The errors assigned are to the instructions of the Court

in construing and interpreting the Act of June 3, 1878, Section

I of which Act is as follows

:

'^Bc it enacted by the Senate and House of Representa-

tives of the United States of Aitienca in Congress assembled,

That all citizens of the United Stages and other persons, bona

fide residents of the State of Colorado, or Nevada, or either

of the Territories of Xew Mexico, Arizona, Utah, Wyoming,

Dakota, Idaho or Montana, and all other mineral districts of

the United States, shall be, and are hereby. authi)ri7e«l and

permitted- to fell and remove, for building, agricultural, mining

or other domestic purposes, any tinil^r or other trees growing

or being on the public lands, said lands being minerrd. and not

subject to entry under existing laws of the United .States, ex-

cept for mineral entry, in either of said States. Territories, or

districts of which such citizens or persons may l)e at the titne



bona fide residents, subject to such rules and regulations a,s the

Secretary of the Interior may prescribe for the protection of the

timber and of the undergrowth growing upon such land,, and

for other purposes: Provided, the i)rovisions of this act shall

not extend to railroad corporations."

The main point to be decided, anci what counsel for plaintifif

in error terms, in his brief, "the most important question in this

case," is as to what lands are to be deemed mineral within

the meaning of the Act. Counsel for plaintiff in error con-

tends for a construction by which only lands which have l>een

located as actual mining claims shall be deemed mineral lands,

while defendant in error contends for an interpretation which

would extend that classification to all lands of a mineral char-

acter whether located as mining claims or not, those lands

which are adjacent to known mines and which are not valuable

for anything except the mineral which may be in them and the

timber wdiich is upon them. The Act of June 3. 1878, has not

been finally construed by cnir Courts.

Shortly after the passage of the Act, Secretary Teller, in

the case of Frank P. Hardin et al.. ist f.and Decision, 597, was

called upon to construe the intention of Congress in the pas-

sage of the Act. The Secretary, in his opinion says: "It has

"been alleged that the Act of June 3, 1878. does not ap]:)ly to

"persons cutting timber on the mineral lands for sale, and that

"to enable any person to have the benefit of that act, he must

"cut the timber for his personal use, and not for sale. Such

"a construction defeats the very incent of the act, which was
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"to allow the settler on the mineral lands to have the benefit of

"the timber thereon growing- for use within the territory or

"state where it grew. It cannot be supposed tliat Congress in-

"tended to say by that to the inhabitants of the mineral regions,

"that while they might go on the lands of the United States and

"cut timber for their own use, yet they could not employ others

"to cut timber for them, or purchase it of those who had cut

"and prepared it for use.

"Large and prosperous communities had settled on the

"mineral lands of the l nited States by and with the consent of

"Congress. Statutes had been passed declaring such occupa-

"tion lawful, and iirovi-sitms were made for securing title to

"mines that should be discovered and imi)roved on such lands.

"Yet no provisions had l^een matle by which title could be made

"to the timber growing on such land until a mine had been dis-

"covered thereon. To have restricted the inhabitants to the

"use of such timber as should be found on the mineral claims

"alone would have been folly, for in many instances, the min-

"eral claims are destitute of timber. Whole nnning districts

"are fre(|ucntly compelled to procure their supply outside of

"their districts, either because the timber in such districts had

"been cut off and used, or because the district was without tini-

"ber when first settled. The area of territory occu])ied by

"actually located mineral claims is (.nlirely too small to supply

"the communities w ith timber from such claims alone; and so

"it became a necessity to appropriate the timber on govern-
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'ment lands, in the absence of law authorizing the purchase

'of either the timber or the land on which it grew. From the

'first settlement of the mineral regions to 1878, such had been

'the custom of miners in all the mineral regions. Cities and

'towns with churches and sch(X)l houses had been built with

'the timber so taken from the public lands. Appeals had been

'made to Congress from time to time to provide by law for

'securing the title to the timber on the mineral lands. Con-

'gress, with the wise policy of keeping the mineral lands of

'the United States open to further exploration and occupa-

'tion, had declined to pass any law by which the timber on

'such lands could be monopolized by speculators and capital-

'ists. Woodchoppers and lumbermen had, from the first set-

'tlement of the mineral regions, cat from the mineral lands

'wood, mining timbers, lumber for building and sold the same

'to those who could not or did not wish to cut such timber

'for their own use. It was practically imix)ssible for the mill

'men, the miners and other inhabitants of the country to go

'out and fell the trees that were to be used to build their mills,

'timber their mines, or supply their tamilies with fuel. About

'the time of the passage of the Act of 1878, it was alleged that

'such cutting was in violation of law, and ought not to be al-

'lowed. To have prevented such cutting- would have com-

'pelled the abandonment of nearly, if not quite, all the min-

'eral regions of the states and territorites named in the Act.

'The Act was passed to establish by positi\^e enactment a right

'claimed and exercised without interference on the part of the
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"government for a period of about thirty years, and the con-

"struction heretofore given to it by this department has de-

"feated the ptirpose of the Act, and has not been of advantage

"either to the government or the people residing on such min-

"eral lands. In most of the regions included in the Act re-

"ferred to, the timber is of little value for use outside of the

"neighborhood in which it grows. Comparatively a small

"amount of it would bear transportation out of the state or ter-

"ritory, and it cannot be used more advantageously to the peo~

"pie and the government than in the production of the precious

"metals. If the tim1)er is cut having reference to the rules es-

"tabUshed by the Dei)artment as to size. etc.. no complaint

"ought to be made. It had been suggested that the use of

"wood in quartz mills and reduction works in the mineral re-

"gions is not a use for mining purposes. I do not think there

"is anything in that suggestion. Quartz mills and reduction

"works are indispensable to a mining community, and such use

"is clearly within the provisions of the law. and the consumer

"as fully ])rotected by it as if he consumed it in his dwelling.

"You will, therefore, instruct the special agents now in the

"states and territories named in the Act of June 3, 1878. to

"conform' to the stiggestions herein. The great object of the

"governmental su])ervision of the cutting of the timber in those

"states and territories ought not to be to com])el payment for

"timber so cut, but to prevent unnecessary waste, the cutting of

"the small trees under the size j)rescribed by the Dei)artment.

"and to |)revent waste by fires and other means."
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This interpretation, given to the law by the Secretary, is

reasonable. As he holds, it was the intention of Congress to

give to the miners the use of the timber upon the lands which

were adjacent to their mining claims, and which had no value

as agricultural lands, for domestic and mining purposes. The

intention of the Act was to encourage the mining industry.

Prior thereto there was no legal method by which the miner

could secure the timber which was necessary to the develop-

ment of his property. The only methods by which title could

be secured to the public lands at that time were under the

j)reemption laws, the homestead laws, and the desert land law.

It was the intention of Congress by the passage of the

timber and stone law, which was after the Act of June 3, 1878,

and by the enactment of this law allowing the felling of the

timber upon mineral lands without acquiring title to the lands,

to protect and reserve .the mineral lands for ex])loration and

purchase by those who found therein actual mineral deposits.

How wise the action of Congress in this regard was. is shown

by the record of the very case at bar, we have the evidence

of Orley Soucie, one of the witnesses for defendant. On page

49 of the Transcript, he testifies that he located the ground

from which the timber we are being sued for was cut a year

after the cutting.

Congress intended that the act fhould have some force and

effect and passed it for the purpose of encouraging mining in

the Western States and Territories. To restrict it, as plain-
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tiff in error contend that it shall l)e restricted, solely to the

lands which are located as mineral lands would destroy the

very purpose of the act.

It was passed for the purpose of making legal a custom

ivhich was universal in the mining states, that is the removal

of the timber from the adjacent public domain for the neces-

sary purpose of developing the mines, and for domestic use.

Secretary Teller says, in the case abo\-e cited, the act was

passed to establish by positive enactment, a right chimed, and

exercised without interference on the part of the government

for a period of alxnit thirty years, and the construction hereto-

fore given to it by the Department had defeated the purpose of

the act and had not been of advantage either to the govern-

ment or to the people residing on said mineral lands. This

decision of Secretary Teller, in 1882, has never been reversed.

For twenty years the government has recognized it as control-

ling; has recognized the cutting upon the lands which are ad-

jacent to the mining claims, which have the character of min-

eral lands, and which are rocky, rugged and hilly, as leg^l.

Does not the long acfpiiescence of the gcnernment in this

reasonable and l>eneficial construction of the law lend force to

the position of defendant in error? r)Ut we have not alone the

decisions of the Land Department.

Tn the case of the United States vs. Edwards. 38 Fed.,

812, the United States District Court for the District of Colo-

rado placerl a similar construction ujion the intention of Con-
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gress in permitting the cutting of umber upon mineral lands.

That was a case to recover the value of timber taken from

public lands and the defendartt justified under the Act of June

3, 1878.

In the decision Judge Hallett says : ''In the statement

it appears that the land is of a broken and rocky surface, cut

up by ledges and ravines and that every indication is of its

being mineral ground. In the plat of the government sur-

vey it was returned as mineral land. No mines have l^een

found or located on any of the sub-divisions from which the

timber was taken, but valuable mines have been opened up in

the same township and within a few miles of that place."

"The lands appear to ])e high and rocky mountains, unfit

for cultivation or pasturage. Although no mmes have been

found in them they are of a character to contain mines and may

hereafter prove to be valuable for mining purposes."

The statement of facts is very similar to the facts in the

case at bar. Here, however, mines have actually been found

in the same sub-division from which the timber was cut and

the very land from which the timl)er was cut has since been

located as placer mining claims and is a part of a mining prop-

erty which the defendant company is developing by an ex-

pensive system of dredges and elevators.

It was clearly proven at the trial that the land is unfit

for agricultural purposes, that no crops are raised in the vicin-

ity thereof and that nothing but a little wild grass grows
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upon tlie lands adjacent. The return of the government sur-

veyor show that the lands are mineral in character.

Further in the decision of the case cited, Judge Hallett

says, "but it is not altogether a question of finding valuable

ore or minerals in the ground from which the tim])er is taken;

the Act of Congress is not limited to land which is or may be

actually occupied for mining purposes. After location the tim-

ber on a mining claim belongs to the claimant and it cannot

be supposed that the government intended to give it to another.

Furthermore the grant is to timl>er on land subject to mineral

entry and not subject for mining purposes as distinguished

fro msuch as have been taken in that way. Without attempt-

ing to describe mineral lands in a way which may be sufficient

for any case arising under the Act of 1878. it seems clear that

the lands mentioned in the complaint and in the statement of

facts are of that character. They are in a mountain r'^gion

in a vicinity of valuable mines and have some indicati_iis of

valuable metals in them. They are unfit for cultivation and

pasturage and are not subject to entry under the preemption

or other laws relating to agricultural lands."

The I'nited .States Circuit Cnnrt for the District of Ne-

vada in the 40th Fed., page 415, in the case of the Ignited

States vs. RicluiK^nd Mining Company, in a similar suit to

the one at bar. held that the land /;/ fhr 't-iciiiily of kno7vn mines

and which had a gcucral character of )m'iicral land a)id tcvj.? tin-

fit for agricnifural fyitrf^oscs, was mineral land within the mean-

ing of the .\ct of June 3, 1878. And the Court there held,
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"that the test of the Land Department as to whether a timber

or mineral entry should be allowed, tc-wit : which is the land

most valuable for, its timl^er, -or known mines, does not apply

in a case like the one before us. But as to the'large tract of

land, extending as this mineral range does for hundreds of

miles, it has no application, for the land has no value for its

wood or anything else, until the discovery and location of

mines, creates and gives a value to the wood. It will not be

contended that the statute was limited to the use of wood or

timber growing upon known mining claims. Such a con-

struction would wholly defeat the object of the statute since

such timber and wood belongs to the owner of the claim."

If it were not for the mining claims adjacent to the tim-

ber in the Boise Basin that timber would have no value. It is

far from market; far from the railroad and the greatest value

that it could possibly have and the greatest benefit w^hich it

could have for the government, would be in the development of

the mining resources in the Boise Basin and the production of

the precious metals.

If the position of plaintiff in error is correct, then not until

the Act of August 4tli, 1892, extending the stone and timber

Act to all public lands states, including Idaho, was it possible

under the law to secure timber for mining and domestic or other

purposes in Idaho, except it be upon located mining claims or

upon agricultural land. Until that time timber standing upon

rocky and rugged and hilly land, which had not been located

as mining claitns, could not be taken for any purpose, even
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though the same be surveyed, and however much it miglit be

needed in the development of the adjacent lands. We do not

believe that the Court will place such a construction upon the

law. Under the construction, however, as placed upon this

Act by the Land Office and by the Courts of the United States,

the timber might be taken from such land and the land reserved

for exploration and purchase under the mining laws. Coun-

sel for plaintiff in error seeks to have the same definition apply

to mineral land under this act, which is placed upon the term in

the contest between a mining claimant and an agricultural

claimant and refers to a clause or extract from the case of

Dughi vs. Harkins, Second Land Decisions, 721. and the cases

in w^hich the same is cited in the Supreme Court of the United

States and elsewhere. The case of Dughi vs. Harkins was

decided by Secretary Teller, from whose decision of the Hardin

case a citation has already been made. It was not the inten-

tion of Secretary Teller to overrule his decision in tlie Hardin

case by this decision in Dughi vs. Harkins. for this involved

the (juestion of whether certain lands were to be considered

mineral lands in a contest between a mineral claimant and an

agricultural claimant, and the rule which would Ik.' applicable

there could in no wise be applicable here.

Tn defining mineral lands the Circuit Court did not at-

tempt to disregard or to criticise the definition of that term as

given by the Supreme Court of the United States in the case

of Defifeback vs. Hawke. but sought only to set forth the in-
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tention of Congress in permitting the cutting of timber on

lands which were mineral under the Act of June 3, 1878.

Of course, the return of the surveyor general that the land

upon which this timber was situated was mineral land, is only

prima facie evidence of that fact and might be rebutted, but a

careful reading of the evidence will show that the same was

not rebutted. Plaintiff in error did not seek to prove that the

land was not mineral land and rested its case alone upon the

fact that it had not been located as mining claims. Defendant

in error proved that the return of the surveyor general was

correct, thus adding to the prima facie evidence the actual

proof of the mineral character. It was proven that the land

was valuable placer land, that much of it has been taken up as

placer mining claims since the cutting, that the country is in-

terspersed with ledges which a prospector might follow with

reasonable expectation of finding ore. The timber which

stood upon that land has been used in the development of the

same and in the development of contiguous land. The title to

that land still stands in the government of the United States

and it is subject to exploration and to location.

It has always been the express intention 01 Congress that

lands of this character shall not be taken in any other w^ay than

under the mineral laws. Al! the evidence tends to show that

there is a deposit of placer gold within the land in question

and the only reason that any of the witnesses give for its not

being valuable is that they have not the means at hand to work
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it. No person could have made the non-mineral affidavit

which would be required to enter the land under the home-

stead or stone and timber acts, when it is a matter of common

knowledge that the land does contam deposits of gold bearing

gravel and that with proper appliances the same can be made

to pay.

Simply because it could not be made to pay by primitive

methods of extraction is not sufticient to impress it with the

character of non-mineral land. If any claimant had sought to

enter the land under either the stone and timber or homestead

laws the presumption that the report of the surveyor general

is correct could have been overcome by proof. Until it is over-

come by proof it is taken to l)e true. T'laintiff in error has not

overcome ihe ])resumption.

In the Ijriel of plaintiff in error the fear is expressed that

a construction, such as is given by the instructions of the Court

in this case, would throw open the public timber lands of the

Western section of the United States to despoilation. Such a

fear is groundless. A- jury would always be willing to protect

the public lands against despoilation, but where a miner or a

mining company has taken or purchased only such timber as

is necessary for its own use frinn land which is so clearly

mineral land, it is not reasonable to suppose that a jury will

ever return a verdict in favor of the ii'overnment. The law
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was passed far the piirpcjse of encouraging tlie mining in-

dustry.

Where good faith is so clearly proven, as in this case, a

verdict for the government could not be expected. The gov-

ernment is not the loser and in a case where bad faith is shown

in the cutting of timber on the public domain the government

will be protected by its citizens.

An analysis of the decisions cired by counsel for plaintiff

in error is unnecessary. They are all upon the same question

of conflict between mineral and agricultural claimants. The

error assigned by plaintiff in error, namely,- that the Court

should have instructed the jury to find for the plaintiff, at

least for the stumpage value of the timl>er, we believe is not

well taken. Counsel for plaintiff in error states that the bur-

den of proof is upon the plaintiff to establish the cutting and

removal of the timber and its sale, delivery, and conversion

by the defendant, and that it did establish that fact; that the

burden of the proof was upon the defendant to establish the

right of the parties cutting said timber, to cut and dispose of it

to the defendant. Defendant justified under the Act of June

3, 1878, and it was not claimed by the complaint of plaintiff

in error, nor was it ever attempted to be proved, that defend-

ant in error did not comply with every proper rule and regula-

tion of the Secretary of the Interior. Indeed the plaintiff in

error contended that the case did not come within the Act of
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June 3, 1878, and for that reason the suit was brought. As

it was not charged that defendant had not complied with the

rules, and as the plaintiff rested its case only on the ground

that the defendant had no right whatever to cut the timber,

we believe the assignment of error is not well taken.

In one assignment of error plaintiff complains because

the Court did not so instruct the jury that they would find

the cutting was unlawful in itself and not within the provisions

of the act a1x)ve mentioned; and in the next assignment of

error they complain because the Court did not instruct the

jury to find for the plaintiff for the reason that defendant did

not comply with the act which plaintiff claims is not applica-

ble to the case at bar.

It should be borne in mind that tiie defendant purchased

the lunil>er in question in the open market; that no attempt was

made, or intention existent, to defraud the government. That

the cutting and use of the lumber was m the midst of an active

mining camp, and the use for mining purposes.

The clause in the Act of Congress respecting the rules

that may be made by the Secretary of the Interior, "for other

purposes," is ineffectual and void for my pur[K>se. The Sec-

retary is authorized to make rules and regulations "for the pro-

tection of the timber and the undergrowth growing ui)on such

lands." He has undertaken to make rules covering a great

many other things, but they are without authority. The right
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of a citizen to cut the timber whicii is conferred by the Act of

Congress cannot be taken away by the Secretary, The inten-

tion of Congress in authorizing the Secretary to make rules,

was to enable him to provide for the clearing up of lands from

which the timber was cut in sucli a manner as to leave the

land in good condition and to avoid forest fires, resulting from

leaving the slashings upon the ground uncared lor.

The w^ords, "protection of the timber," do not apply to the

timber cut under the provisions of the statute, but to the tim-

ber remaining on the ground. There was no rule in force

at the time of the cutting of this liniber, which is shown to

have been violated by the defendants or by any person from

whom they purchased the timber, nor is there any allegation

in the complaint that such rules either existed or were vio-

lated.

Upon the record of this case the Court did not err in its

construction of the Act of Congress, or the rights and duties

of the parties. It would have been a vain thing for Congress

to provide that parties might cut tini])er on located mining

claims of other people; Congress could not do r;o. It would

be equally vain to provide that a man might cut timber on his

own claimj he needed no authority from Congress to do that.

If the act is to be interpreted as applying only to located min-

ing claims, then it was a vain act and conferred no rights

whatever. The presumption is that when a man has discov-

ered mineral in paying quantities that he will locate the ground
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as a mining claim. It is evident from these suggestions that

the Act of Congress can only be effective as to lands ot a min-

eral character, not located or claimed, such as that from which

the timber in controversy in this a.tivn' was cut.

Respectfully submitted,

VV B. HFYBURN.

Attoniey for Prfrudiini in Error.
















